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Coca-Cola and its abbreviation Coke are both registered trade- 
marks that distinguish the same product—the product of 
The Coca-Cola Company. 


Coca-Cola is Coke; Coke is Coca-Cola—and nothing else. 
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Ask for it either way—both trade-marks mean the same thing 
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the risk of an unnecessary loss. Thus embarrassment in 
and personal obligation are avoided and friendly G. by train to mile-high scenic gran- ” 
relations protected. deur in air conditioned comfort. Fast, . 


Certainly you will want to know all about this convenient service from Los Angeles, ak 


Fiduciary Bonding Plan. Ask your local Hartford San Francisco and Portland. Daily br 
Bonding Agent for full details—he’ll gladly furnish Streamliners from Chicago and St. Louis. iti 
them without obligation. bi 
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In This Issue 





Prcposal for a Covenant 
by Free Nations 


1 


From discussions the Draft 
Covenant and Declaration on Hu- 
man Rights and the prevalent dis- 
approval of those documents by 
lawyers has emerged a new proposal 
lor a covenant by the free nations 
only, to accomplish their association 
and cooperation in behalf of the 
basic rights and freedoms which are 
characteristic of the democracies, in 
contrast with the states behind the 
iron curtain of the Soviet orbit. The 
possible alternative to the present 
drafts is outlined at an exploratory 
stage. 


of 


Placement of Law Graduates 
in the Right Cities and Jobs 


Before World War II, the efforts of 
a law school to help its graduates 
locate and find jobs was looked upon 
mostly as something which the school 
did for them and for itself. Lately 
those efforts are seen to be in the 
interests of the law offices of Ameri- 
ca and of communities, small and 
large, which are entitled to have 
well-trained younger lawyers avail- 
able to do their legal work. In a 
broader sense, these placement activ- 
ities also help to fulfill a responsi- 
bility of our educational institutions 
toward the vast number of returned 
veterans who have received or com- 
pleted their college and professional 
education since hostilities ended. 
Because we felt that practicing law- 
yers as well as law schools through- 
out the country will be interested 
in, perhaps aided by, such a narra- 
tion, Secretary Dimmitt of the Har- 
vard Law School has written for us 
an account of what that school does 
in its placement work. 








A Biography You Should Read 
“James Madison, Nationalist'’’— 


3 


Walter P. Armstrong has written for 
us an appraisal of Irving Brant’s 
truly great portrayal of “the Father 
of the Constitution”—one of the 
most readable and important biog- 
raphies of recent years. Those who 
wish to be fortified in explaining 
and maintaining the American form 
of government are likely to follow 
their reading of Mr. Armstrong’s 
narration by obtaining and treasur- 
ing the book. 


Humor and Laughter 
Symbolize Liberty Under Law 


4 


At a dinner session of the 1947 Judi- 
cial Conference for the Ninth Cir- 
cuit, Nat Schmulowitz, of the Cali- 
fornia Bar (San Francisco), gave an 
entertaining but thought-provoking 
address on jokes, jests and laughter 
as factors and symbols in the demo- 
cratic life of a free people. The 
suppression and punishment of hu- 
morous jibes at government officials 
were shown to be characteristic of 
totalitarian states. To read Mr. 
Schmulowitz’s discussion may help 
restore perspective and a sense of 
proportion as well as relaxation, at 
a time when events produce grim 
moods. 


Chief Justice Rossman: 

The Supreme Court of Oregon 

In our series of articles on State ju- 
dicial systems and the highest ju- 
dicial officers of States, we present a 
portrayal of the stalwart Chief Jus- 
tice George Rossman of the Supreme 
Court of Oregon, beloved as a tire- 
less worker in our Association,  re- 
spected as an exemplar of the sound 
traditions of our State judiciaries. A 


particular feature of this sketch is 
the romantic chronicle of the unique 
beginnings of a judicial establish- 
ment in the famed Oregon country, 
which included all of Washington 
State, parts of other States, and ter- 
ritory now in British Columbia. 





Lawyers Need Skill in the 6 
Use of Words 


Ben W. Palmer has written for the 
JOURNAL an enjoyable article which 
makes clear the importance, to the 
advocate and legal draftsman, of se- 
lecting appropriate characterizations 
and phrasing, even in the workaday 
tasks of our profession. References 
to literature and the classics abound, 
but only an experienced trial lawyer 
could write such an article, replete 
with the atmosphere and stratagems 
of American conflicts in Court. 


Use of Ball-Point Pens 
In Signing Legal Documents 


7 


Ball-point pens have been in exten- 
sive use in the United States a little 
more than two years. Their use in 
signing legal instruments has been 
and is being studied by those who 
have to deal with the authenticity of 
signatures to documents. We present 
an article by two examiners of ques- 
tioned documents and a commentary 
by one of the principal manufactur- 
ers of the pen, They raise some inter- 
esting questions for the consideration 
of lawyers and their clients. 


Declaratory Actions Meet Many § 
Needs of Practitioners 
The development of the law and use- 
fulness of actions for declaratory 
judgments was described by Duke 
Duvall, of the Oklahoma Bar, before 
the Judicial Conference for the 
Tenth Circuit. Our condensation of 
his comprehensive paper contains 
practical points that may be of help 
to our readers. 

(Continued on page V) 
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Here’s how busy attorneys 





handle more cases 
faster, more efficiently 








Wew Haver 4. Conn, 


d me information: 





Thousands of busy attorneys regard their SOUNDSCRIBER Equipment 
as indispensable in their practice—a reliable ‘round-the-clock secretary 

always ready for dictation, no matter when they return from court 
or conference. 


Consequently, they keep SOUNDSCRIBER always at their elbows, 
recording interviews, telephone conversations, clients’ voices, wit- 
nesses’ statements, other attorneys’ remarks. SOUNDSCRIBER never 
misses a word, records everything. Gives an attorney all the advantages 
of a personal secretary at all times and places—without requiring her 
to be present. 


These attorneys also save valuable time by dictating long briefs, 
memoranda, opinions, and abstracts of testimony to their SOUND- 
SCRIBERS. SOUNDSCRIBER records depositions, too...helps clear 
detail work from attorneys’ desks by enabling them to dictate while 
they are free—letting the secretary transcribe at ser convenience. 

Discover how SOUNDSCRIBER pays for itself in a few months by 
helping you to get more things done faster, thus increasing the number 
of matters you can handle. Mail the coupon today! 


SoundScriber discs hold up 
to 30 minutes of dictation— 
are easily indexed, routed, 
filed or mailed. Radio-clear 
quality insures accurate 
transcription. Low first cost, 
lower operating cost. 


\JOUND/CRIBER 


Trode Mork 
j ELECTRONIC DICTATING AND RECORDING EQUIPMENT 





















To find out how SoundScriber applies 

to your practice, phone the nearest 

distributor, listed under 

“So iScriber” in y classified teleph 
Sounc scriber in your Classined te ep one 

directory. Or mai] the coupon. 
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PLAN YOUR TRIP 


TO OR FROM 


CALIFORNIA 


M 
«+e AND ENJOY 


AMERICA’S No.1 
TRAVEL TREAT 


Western Pacific’s daily diesel: 
powered trains to and from 
California are now equipped 
with Vista-Dome cars. The new 
thermapane glass top observa- 
tion deck cars that permit full 
unrestricted vision. These won- 


derful “new look’’ cars take you 
through (not around) the Colo- 
rado Rockies and Feather River 
Canyon in daylight hours. No 
extra fare. Through Pullmans 
Chicago, Omaha, Denver, Salt 
Lake City and San Francisco. 





For information call, or write 


JAMES B. WARREN 
Asst. General Passenger Agent 
105 W. Adams Street 
Chicago 3, Illinois 


JOSEPH G. WHEELER 
General Passenger Agent 
526 Mission Street 
San Francisco, California 
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Taft-Edwards Letters Give 9 
Interesting Sidelights 

Walter P. Armstrong has examined 
and writes interestingly of the letters 
exchanged between college room- 
mates William Howard Taft, former 
President and Chief Justice, and 
George B. Edwards, prominent Ken- 
tuckian and “Bourbon Democrat’. 
Interesting side-lights on the Taft- 
Roosevelt break in 1912 and the 
advice of “Judge” Edwards to Taft 
are produced. 


Legislation Against 14 
Communists 

The Nixon sub-committee of the 
House Committee on Un-American 
Activities has come forward with 
definitive legislation designed to 
control the infiltrations of Com- 
munists in their fight against Ameri- 
can institutions. With the report of 
the sub-committee should be reread 
the JouRNAL’s account of Soviet 
Communism as it affects lawyers in 
34 A.B.A.J. 191; March, 1948, 


Appraisal of ‘‘A Modern 15 
Law of Nations” 

Louis B. Sohn gives an excellent 
appraisal of Professor Philip Jessup’s 
A Modern Law of Nations in our 
regular “Books for Lawyers” depart- 
ment. Several “tools of the profes- 
sion” are also noted. 


Western European Treaty 16 
for Collective Self-Defense 

One of the momentous documents 
of our time, the efficacy of which will 
determine the arena of land-battles 
in the next war and whether there 
will be one, is the Brussels Treaty 
under Article 51 of the United 
Nations Charter, possibly as fore- 
runner of a United States of Europe. 
With Louis B. Sohn’s summary and 
the text of this heartening agreement 
of free nations that are on the firing- 
line against Communist invasions 
should be read the explanatory 
article which is first in this issue. 
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BINDER 


for your 


JOURNAL 


$2.25 postpaid 
Check must be mailed 
with order 
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1140 North Dearborn Street, Chicago 10, Ill. 
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SALE* USED 
LAW-BOOKS 


25% to 75% savings; good condition, 
sound bindings; delivery free in U.S.A. 
Charge accounts to institutions; 6% for 
cash with order. References—this Journal, 
any bar association or library. 


NEW LIST 
Vols. Price 
Restatements of the Law....... 23 $118. 
Federal Code Annotated (U. 5S. 

NE fa ngccwewenun can asen sae 20 = 200. 
Board Tax Appeals & Tax Court.. 55 191. 
Moore's Federal Practice........ 4 50. 
Remington—Bankruptcy ....:.. 9 100. 
Williston—Contracts .......... 9 135. 
Fletcher—Corporations ........ 20 «165. 
Wigmore—tEvidence ........... 10 «#115. 
Nichols—Cyc. Forms ........... 9 90. 
Tiffany—Real Property ........ 6 65. 
Mertens—Federal Income Tax... 12 140. 
Paul—Fed. Estate-Gift Tax...... 3 33. 
SUE wa vesevncnbecua 4 40. 
N. L. R. B. Decisions............ 74 «+1771. 
Nims—Unfair Comp. & Tr. Marks. 2 30. 
EE Pre ee 5 60. 
Kennedy—Fed'l Inc. Tax of Trust 

SO ae cncavennetes 1 17. 


U. S. Code Gov't 1946 Revised ed. 5 28. 
Oxford Unabridged English Dic- 

tionary (far ahead of the field) 13 175. 
(Above available new only with current 
pocket parts included. Prices subject to 
publishers’ increases). 


Inquiries solicited. 
Catalogue on request. 

















LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith 
of the Boston Bar 


Due to popular demand 
our third reprinting of 
this pamphlet is now 
available. Price 50 cents. 


Copies may be secured 


AMERICAN BAR 
ASSOCIATION JOURNAL 


1140 North Dearborn Street 
Chicago 10, Illinois 
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USED LIST 
Vols. Price 
eer 71 71. 
Ruling Case Law, A-Z.......... 28 25. 


American Digest System, Century 
Digest, First thru Fourth De- 
cennials and General Digest to 


We Sa wcdansetcccemnvews 190 275. 
L. R. A. First and New Series and 

Permanent Digest .......... 156 125. 
PG Sigs 44 ccnanecanane me 
Federal Cases 30 v. & Index, re- 

| ee re 31 «150. 
Board Tax Appeals & Tax Court.. 55 165. 
6. 6. R R Gecbelems.........- 74 150. 
American Fed'l Tax Reports (P- 

aa dadesde cdacanacens 33 200. 





We buy, sell, trade, appraise, 
rebind, print, publish. 





Vols. Price 
Federal Reporter, newly rebound.300 275. 
Federal Second 1-109.......... 109 =110. 
Federal Second 1-78........... 78 78. 
U. S$. Photo Reprint & West in 110 
DE a cecnnciees cndeddoss 328 #175. 
U. $. Reports 1-328 single vols...328 500. 
Ditto—Law-West Ed. in 92 books. .. 200. 
U. $. Reports Digest Law Ed...... 11 = 30. 
Atlantic Ist and 2nd Series. ..... 350 450. 
N. J. Law 1-47 & Eq. 1-40 to 
free Oe ee 87 120. 


Northeastern Ist & 2nd Series....272 450. 


Pennsylvania full stock; 
special list on request. 








Vols. Price. 

U. of Pa. Law Review 1-36, 48-95 
NE ML bb nace tucdees cus 84 500. 
West Va. Reports 1-71.......... 71 71. 


JOS. M. MITCHELL 


5738 Thomas Ave. ¢ Philadelphia 43, Pa. 
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old is an art.” 


Know how to grow old 


It has been truthfully said that “to know how to grow 


The first requirement for gracious living in advanced 


age is INDEPENDENCE from WANT and FEAR. 


You can buy this INDEPENDENCE during your earlier and 


productive youth and middle age by choosing and acquiring 


the right kind of life insurance. 


-Ask your PRUDENTIAL REPRESENTATIVE about it! 


She PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 


A mutual life insurance company 
NEWARK, NEW JERSEY 


HOME OFFICE 
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LAW BOOKS 
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LAWYERS SERVICE CO. 


500 N. 19th St. Ce 1673 


St. Lovis 3, Mo. 
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+ You can learn any foreign 


language in time 
SV Z | Fr > 
ny 
0 DO AR On 


... IN YOUR OWN HOME... AT YOUR 
OWN CONVENIENCE 


Here are the authentic ARMY books and rec- 
ords developed by the non-profit American 
Council of Learned Societies ... already used 
by more than 700 schools and colleges, and 
thousands of individuals studying at home. 
TIME Magazine calls the method: 


“LINGUISTIC QUICKSTEP”’ 


It provides practical, tested vocabulary for 
everyday situations. Through guided imita- 
tion you listen-and-repeat with correct pro- 
nunciation, intonation and speed. Each course 
consists of 24 high-fidelity, unbreakable Viny- 
lite records with textbook and self-testing 
key. No fancy gadgets... all non-essentials 
eliminated . . . rock-bottom price. 

Write for free prospectus NOW. 


HENRY HOLT & COMPANY, Dept. B 


257 Fourth Ave., New York 10 
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THE 
Lleclionic Memory 
HELPS YOU GET 


IMPORTANT FACTS 


e AS THEY ARE SPOKEN 
e HOW THEY ARE SPOKEN 


Using The 
WEBSTER-CHICAGO 
WIRE RECORDER 


When you get the facts... depositions .. . ab- 
stracts of testimony as they’re spoken—how 
they’re spoken you have invaluable data for 
later study and appraisal. You'll use it for pre- 
paring the simplest will or deed... the most 


complex cases and to help prepare briefs or The Webster-Chicago Wire Recorder 
rehearse pleas. improves your Professional 
The Webster-Chicago wire recorder relieves Effectiveness 








your mind of pressing details . . . scribbled in- 
structions...and permits relaxed interviews 
without notetaking inconvenience. 

It comes complete with microphone and 3 
spools of wire ready to plug into an AC outlet 
for recording or listening. The stainless steel 
recording wire may be erased and reused thou- 
sands of times or kept indefinitely without loss 
of fidelity. See your nearest dealer or write for 














Corporation lawyers record Be your own jury. Hear 

free booklet. the important discussions yourself present the facts. 
verbatim and have a per- Rehearse inflection—pro- 
manent, indisputable wire nunciation—and get the full 
recording of every verbal verbal impact of your plea 
decision. —in advance! 


Webster-Chicago Dept. L-3 
5610 Bloomingdale Avenue 
Chicago 39, Illinois 





Gentlemen: Send the FREE booklet on the Webster- 
Chicago Electronic Memory Wire Recorder. No obliga- 


tion, of course. 
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RECORD PLAYERS AND NYLON PHONOGRAPH NEEDLES 
5610 BLOOMINGDALE AVE. © CHICAGO 39, ILL. 
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Assisting Lawyers 
Everywhere 


Since 1892 lawyers everywhere have been depending 
on the CT System for assistance in such matters as — 


® Organizing corporations in any or all states 
outside their own. 


®@ Filing amendments, certificates of merger or 
certificates of withdrawal in any or all states. 


® Handling all details of filing, recording or 
publishing—if required—in any or all states. 


There is a CT office within 
telephone distance or overnight mail. 


(OT SYSTEM | 








The Corporation TeustCompa ny 


C T Corporation System 


and Associdied Companies 




















American Bar Association 1947-1948 


President TAPPAN GREGORY, 105 South LaSalle Street, Chicago 3, 
INinois ¢ Chairman, House of Delegates HOWARD L. BARKDULL, 
Union Commerce Building, Cleveland 14, Ohio © Secretary JOSEPH 
D. STECHER, Toledo Trust Building, Toledo 4, Ohio © Treasurer 
WALTER M. BASTIAN, National Press Building, Washington 4, D. C. 
e Assistant Secretary JAMES P. ECONOMOS, 105 W. Madison 
Street, Chicago, Illinois © Executive Secretary OLIVE G. RICKER, 
1140 North Dearborn Street, Chicago 10, Illinois 


Board of Governors 


The President, 

The Chairman of the House of Delegates, 

The Secretary, 

The Treasurer, 

CARL B. RIX, Last Retiring President, Wells Build- 
ing, Milwaukee 2, Wisconsin 

WILLIAM L. RANSOM, Edstor-in-Chief of the Amer- 
ican Bar Association Journal, 33 Pine Street, New 
York 5, New York 


First Circuit HENRY C. HART, Hospital Trust Building, Provi- 
dence 3, Rhode Island 

Second Circuit DEANE C. Davis, National Life Insurance Com- 
pany, Montpelier, Vermont 

Third Circuit WILLIAM CLARKE MASON, 123 South Broad 
Street, Philadelphia 9, Pennsylvania 

Fourth Circuit CHARLES RUZICKA, First National Bank Building, 
Baltimore, Maryland 

Fifth Circuit CODY or Citizens Building, Tampa 2, 
Florida 

Sixth Circuit MITCHELL LONG, Hamilton National Bank Build- 

_, . ing, Knoxville 02, Tennessee 
Seventh Circuit ALBERT B. HOUGHTON, 152 West Wisconsin 
i ear Ave., Milwaukee, Wisconsin 
Eighth Circuit JAMES G. MOTHERSEBAD, Murphy Building, Scotts- 
: ae bluff, Nebraska 
Ninth Circuit Loyd WRIGHT, 111 West Seventh Building, Los 
wee Angeles 14, California 

Tenth Circuit WILLIAM O. WILSON, Majestic Building, Chey- 

enne, Wyoming 





Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 
moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 
FIDELITY & GUARANTY 
INSURANCE CORP., 
Baltimore 3, Md. 
FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 


Originators of the Slogan: 


**Consult your Agent or 
Broker as you would your 
Doctor or Lawyer"’ 
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Comin 'g soon— 


AN ESTATE 
PLANNER’S HANDBOOK 
by Mayo A. Shattuck 


The first book to cover completely ALL Phases 
of estate planning 





| BY THE ACKNOWLEDGED | 
AUTHORITY IN THE FIELD 


Outstanding author, lecturer and author- 


Le WORK that lawyers have long awaited— 
An Estate Planner’s Handbook is a thorough and com- 
petent analysis of the entire field of estate planning. 

It starts logically with the decision of the man of 
property to create an estate—takes you step by step 
through the initial assembling of facts . . . the selection 
and drafting of instruments . . . the establishment of 
the estate . . . its administration after the plan is in 
effect . . . its taxation, ete. 


ity on estate planning, Mr. Shattuck is 
unusually well qualified for his task. A 
graduate of Harvard College and Harvard 
Law School, he has been special lecturer 
in trusts and estate planning at Harvard 
and the Graduate School of Banking at 

Broad in scope yet exhaustive in detail, the HAND- Rutgers. A long list of his publications 
BOOK offers quick and ready reference to any estate is headed by Loring, A Trustee’s Hand- 
problem that may conceivably arise. Complete tables of book, Shattuck Revision. In the past 
judicial opinions and other authorities . . . valuable few years, Mr. Shattuck has lectured 
appendices by contributing experts on topics of special 
importance. The HANDBOOK will be found the one 
truly indispensable work for anyone dealing with estate 
planning in any form. Reserve your copy now at the 
special pre-publication price, or drop us a postcard for 
further information. | work. He is a member of the Boston 
Bar Association: member and former 
Scheduled for Spring publication at $7.50 president of the Massachusetts Bar 


Association. 


SPECIAL PRE-PUBLICATION PRICE— only $6.50 —.- 


widely throughout the country before 
meetings of bankers and insurance men. 
Insistent demands for reprints of his 
addresses and supplementary material 


were largely responsible for his present 














Two Outstanding Companion Works . 


KENNEDY, FEDERAL INCOME 
TAXATION OF TRUSTS & ESTATES 


LORING, A TRUSTEE’S HANDBOOK, 
SHATTUCK REVISION 





For over 40 years the rapid reference manual on which 
trust lawyers and trust officers have depended. Com- 
pletely revised in the present edition by Mr. Shattuck, 
this thorough, precise statement of the rules of Trust 
Administration is more than ever the necessary prac- 
tical tool of the modern trustee. $5.00 


A comprehensive treatment of all aspects of this 
increasingly complex subject, in one handy volume. 
Includes a discussion of the new concept of “dis- 
tributable income” introduced by the 1942 Revenue 
Act, latest developments on the troublesome “Clifford 
Doctrine.” Just published . . . fully annotated. $16.50 


See your local law book dealer, or write 


LITTLE, BROWN & COMPANY 


34 BEACON STREET, BOSTON 6, MASS. 
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Subject 
Each contestant will write about 
State Administrative Law of the 


State in which he has been admitted 
to practice and practices law. 


Cash Prize 


One Thousand Dollars ($1,000) 


cerning which it is written. 


Portland 4, Oregon. 





STATE ADMINISTRATIVE LAW 


Announcement 


oO. 
ESSAY CONTEST 
conducted by 
SECTION OF ADMINISTRATIVE LAW 


AMERICAN BAR ASSOCIATION 
RULES FOR CONTESTANTS 


Eligibility 

Contest will be open only to members of American Bar Association in good standing, including new members elected 
prior to December 1, 1948 (except officers of the Section and members of its Council, Chairman of the Contest Committee, and 
State Chairmen) who have paid their annual dues to the Association for the current fiscal year. 

No essay will be accepted if previously published. All rights and title to essays submitted must be deemed the property 
of the Section. Any copyright to an essay must be assigned to the Section. 

Each essayist should review and analyze the Administrative Law of his State, both legislative and as evidenced by 
judicial decisions. All statements should be accompanied with citations to sources. Comparisons with Administrative Law of 
other jurisdictions may be made, but the theme of each essay must be the Administrative Law of the particular State con- 


Each essay must be restricted to four thousand words including quoted matter and citations in the text. Footnotes or notes 
following the essay shall not be included in the computation of words but excessive use of such material may be penalized 
by the judges of the contest. Clearness, brevity of expression and thoroughness of analysis will be taken into consideration. 

Inquiries concerning the contest should be addressed to Omar C. Spencer, Chairman, Contest Committee, Yeon Building, 


Final date for submissions 


Extended from November 1, 1948, 
as originally planned, to 
December 31, 1948. 


To whom essays submitted 


Secretary of Administrative 

Law Section, Miss Patricia H. 

Collins, Assistant Solicitor 

General's Office, Washington 25, D.C. 


GEORGE ROSSMAN, Chairman, 
Section of Administrative Law, 
American Bar Association. 

Salem, Oregon. 














1948 ANNUAL MEETING * SEATTLE, WASHINGTON 
September 6-9, 1948 


The Seventy-First Annual Meeting of the American Bar Association will be held at Seattle, 
Washington, September 6 to 9, 1948. Further information with respect to the meeting will be 


published in the Journal from time to time. 


HOTEL ACCOMMODATIONS 


Headquarters 


Hotel Olympic (Fourth & Seneca Streets) 


Reservations for members will be made in the following Seattle Hotels: 


BENJAMIN FRANKLIN (Fifth & Virginia) 
CAMLIN (Ninth & Pine) 

CLAREMONT (Fourth & Virginia) 
EXETER (Eighth & Seneca) 

FRYE (Third & Yesler Way) 

GOWMAN (Second & Stewart) 
HUNGERFORD (Fourth & Spring) 
MAYFLOWER (Fourth & Olive Way) 


REGISTRATION FEE 


REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODA- 
TIONS MUST BE ACCOMPANIED BY PAYMENT OF $5.00 REGIS- 
TRATION FEE FOR EACH LAWYER FOR WHOM RESERVATION IS 
REQUESTED. The Board of Governors solicits the cooperation of 
the members of the Association in thus facilitating the handling of 
the registration fee and in partially defraying the increasing ex- 
pense of the Annual Meeting. In the event that it becomes neces- 
sary to cancel a reservation, the registration fee will be refunded, 
PROVIDED NOTICE OF CANCELLATION IS RECEIVED AT HEAD- 
QUARTERS NOT LATER THAN AUGUST 16, 1948. 


Explanation of Type of Rooms 
(Because of shortage of single rooms, please arrange to share 
double room with another, whenever possible). 


MEANY, EDMOND (E. 45th & Brooklyn; 
MOORE (Second & Virginia) 

MORRISON (509 Third Ave.) 

NEW RICHMOND (308 Fourth Ave., So.) 
NEW WASHINGTON (Second & Stewart) 
ROOSEVELT (Seventh & Pine) 

VANCE (Seventh & Stewart) 


A single room contains either a single or double bed to be occu- 
pied by one person. A double room contains a double bed to be 
occupied by two persons. A twin-bed room will NOT be assigned 
for occupancy by one person. A parlor suite consists of parlor and 
communicating bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in .connection with the parlor. 

To avoid unnecessary correspondence, members ore requested 
to be specific in making requests for reservation, stating hotel, 
First and Second Choice, number and type of room or rooms 
required, names of persons who will occupy same, definite 
arrival date, and, if possible, information as to whether such’ 
arrival will be in the morning or evening. 

As it is not possible to designate definite rates with respect 
to hotel accommodations, please indicate approximate rate desired, 
and we will endeavor to comply with your request, if possible. 


University District) 








Requests for reservations, together with $5.00 registration fee, should be addressed to the 
RESERVATION DEPARTMENT, AMERICAN BAR ASSOCIATION, 1140 NORTH DEARBORN STREET, CHICAGO 10, ILLINOIS. 
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Illustrated above: 
PHILCO MODEL 76-D (2-Tone Tan) 
New, window-sill model designed for 
rooms up to 400 sq. ft. maximum, 
with normal ceiling height. Also 
available in Ivory, Model 76-DL. 


Old Sol versus Philco Air-Conditioning 


£ 3 ee 


PHILCO MODEL 91-C. A new, single-room air- 
conditioner in a beautiful walnut console of 
matched grain. Ample power to serve offices up 
to 500 sq. ft. maximum, with normal ceiling 
height. Ventilation independent of cooling lets 
you pump out smoke and stuffy air, even in 
W.nter. Inexpensive, easily replaceable filter. 
Console is 3954” high, 3244” wide, 1974”’ deep. 


A Philco Single-Room Air-Conditioner more than 
earns its cost in banking and law offices during hot, 
sticky weather. It cools your body, refreshes your 
mind, makes you forget the weather, even when the 
thermometer is pushing the top nineties. It muffles 
street-noises; removes smoky, stuffy air; screens out dust 
and air-borne pollens; keeps papers from blowing off desks; 
gives you, in brief, the weather you want at the turn of a 
knob the year around. Clients and customers appreciate 
such comfort. There are models that fit on a window-sill, 


and consoles that sit on the floor. See your Philco dealer. 


Why Sanat. te Couniee 


PHILCO air-coNDITIONERS 
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If I Were a Younger Man 


One of our good friends, a subscriber of long- 


standing, has sent us the following comment: 


“If I were a younger man, say 75 or so, I 
would buy Words & Phrases in a minute. 
As it is, I am approaching 80 and don’t 
think I can hold out more than another five 
or six years, although I am tempted to buy 
it anyway. 





You see, I recently won the biggest case of 
my career, and every authority came out of 
“Words & Phrases”. Ive dealt with West 
Publishing Company for 53 years, and 
there isn’t a better Company to do. business 
with.” 





W ords and Phrases is popularly known as 
"The One Minute Method" 
for finding 
That Elusive Case-in-Point 





Ask for free Sample Pages 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 
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A Covenant of Free Nations: 


Shall They Agree on Basic Rights and Freedoms? 


® In numerous informal discussions which hive taken place, 
mostly among lawyers, early in April, concerning the Draft 
Covenant and Declaration on Human Rights (for text see pages 
202-205, 260, of our March issue) and the proposed Measures 
for Implementation of the Covenant (for the action of the 
House of Delegates see page 277 of our April issue), a new 
idea and proposal has emerged and has gained considerable 
support, as a means of making clear and definite the deep 
difference in the attitude of the liberty-loving Nations of 
America, Europe and Asia on one hand and the totalitarian 
states within the Soviet orbit on the other. For the information 
and consideration of our members throughout the country, we 
report this interesting, perhaps momentous, proposal at its 
preliminary and still somewhat indefinite stage. 

The starting-point of those who sponsor it is that the Draft 
Covenant on Human Rights, as drafted by the United Nations 
Commission and now under consideration, would not be a 
desirable or feasible Convention for ratification by the United 
States, because of much of its text and contents as well as the 
measures to be put into it for implementation. Opposition to 
these documents as drafted stems from a belief that they 
contain too many compromises and concessions to totalitarian 


ideology and concepts of government and human rights and 
freedoms, because they have been prepared in an effort to 
obtain the acceptance and adherence of countries which 
flagrantly deny to their peoples the substance and vitality of 
the rights and freedoms which are traditionally recognized 
and respected by the free Nations of the world. 

Accordingly, the proposal is to the effect that the freedom- 
loving Nations join in an uncompromising Convention or 
Covenant to fulfill their obligation under Article 55 of the 
United Nations Charter to “promote . . . universal respect for, 
and observance of, human rights and fundamental freedoms 
for all", and thereby to “take joint and separate action” as 
authorized by Article 56 of the Charter to bring into being an 
association and cooperation of freedom-loving peoples who 
give an actual respect and enforcement to free government 
and basic rights of the individual, such as are vouchsafed by 
the Constitution of the United States and in like charters of 
free government in Nations outside the Soviet orbit. We 
summarize principal elements of the proposal as discussed 
early in April, although they may be developed further or 
modified by the time this comes to the desks of our readers 
for their information and consideration. 



























® The essence of the new suggestion 
is that, instead of the present form 
of the Draft Covenant and Declara- 
tion prepared by the United Nations 
Commission on Human rights, a 
Convention or Covenant be pre- 
pared for the adherence of the free- 
dom-loving Nations which are pre- 
pared to observe it in full faith in 
their respective countries, and help 
each other to maintain and preserve 
those freedoms; that it shall contain 
a clear and definite statement of only 
such rights as such Nations now gen- 
erally agree on and will mutually 
recognize and enforce; and that it 





shall contain no compromises with 
or concessions whatever to the ideol- 
ogies or concepts of totalitarian or 
aggressor states. 

The proposal which is _ being 
weighed may be a product of a 
shifting of emphasis and _ needs, 
under the changed conditions. The 
time is looked on as less favorable 
for a promulgation of rights which 
will serve as an inflexible standard 
or pattern by which one state, or 
individuals, associations or groups 
in it, may seek to enforce compliance 
by another state, for the purpose of 
bringing the internal practices of 


a “laggard” nation into conformity. 
The changed conditions have led 
to a belief that what will be most 
useful is a covenant of the free na- 
tions which declares basic rights 
which they mutually observe and 
are prepared to help each other to 
maintain and defend, by collective 
action under Articles 54 and 55 of 
the Charter if need be—rights of self- 
government and popular participa- 
tion in it, rights to the impartial 
administration of justice and the 
protection of independent, law- 
governed Courts, rights to the free- 
doms and immunities vouchsafed by 
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A Covenant of Free Nations 





the Bill of Rights in our own country 
and other democratic nations, rights 
which stand in shining contrast to 
the denial of them in totalitarian 
lands which know no law but the 
will of the rulers of the state. It is 
recognized that in the present-day 
Human 
Rights can have great or lasting 
vitality unless the nations which 
ratify it are willing to observe them 
fully within their own borders, help 


world no Covenant on 


other signatories to maintain those 
rights as the essentials of free gov- 
ernment, and take whatever collec- 
tive action 
restore those rights if they are sud- 
denly broken down, by force or 
subterfuge and contrary to the will 
of the people, in any signatory 
country. Czechoslovakia, Korea and 
Kashmir have pointed the need for 
a clear, unequivocal declaration of 
policy on the subject by the Western 
nations. As in the Rio de Janeiro 
Treaty (33 A.B.A.J. 1058; October, 
1947), procedures for consultation 
could be established for cases of 
flagrant action; and provision could 
be made by a special protocol for 
the execution of decisions arrived 
at by a two-thirds’ majority, with 
a proviso that no state shall be 
required to use armed force without 


may be necessary to 


its consent. Along with agreements 
for economic cooperation and mu- 
tual assistance, and for federation 
of Western European 
powers for collective defense, there 


or union 


may well be a covenant as to the 
rights of self-government and the 
basic freedoms which the free na- 
tions will not permit to be overcome 
by force or subterfuge in any of their 
number. Any Covenant on Human 
Rights can be worth only as much 
as the free nations will let it be 
known what they have put back of it, 
through collective action if need be. 


Protections for Reserved Powers 
Under Federal Governments 


There seems generally an accord 
that such a Covenant should contain 
such provisions as are appropriate 
for federal governments and will 
not, as to the United States, impair 
or derogate the reserved powers of 
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the several States under the Consti- 
tution or the jurisdiction and powers 
of the Courts of the United States 
and the several States with respect 
covered in the 


to any matter 


Covenant. 

The consensus among sponsors of 
the new proposal is that the measures 
for implementation to be put in 
such a Covenant shall not create a 
separate International Court of 
Human Rights, shall not give to 
individuals, associations or groups a 
right to complain of alleged viola- 
tions of the Covenant, and shall not 
vest any committee or agency of the 
United Nations with any power or 
duty as to claimed violations. In 
these respects, there is support for 
the recommendations of the House 
of Delegates (our April issue, page 
277). 

An idea which appears to be gain- 
ing favor although not yet generally 
accepted is that the measures pro- 
vided in such a Covenant for its im- 
plementation should consist only of 
a provision for such joint and sepa- 
rate action as the ratifying states may 
agree on and take pursuant to 
Articles 55 and 56 of the Charter, 
with a further proviso that if, in the 
opinion of two-thirds of the ratify- 
ing states, any other such state has 
flagrantly violated and disregarded 
its obligations under such a Cove- 
nant and is no longer entitled to be 
known as a state which respects, 
observes and enforces the basic rights 
and freedoms agreed on in the Cove- 
nant, any such two-thirds of the 
ratifying states may renounce the 
Covenant as to such violating state, 
which shall thereafter have no rec- 
ognition or standing as a party to 
such Covenant or as a participant in 
joint action pursuant to the Cove- 
nant; the intention being that such 
a Covenant shall accomplish a con- 
tinuing association and cooperation 
of only such states as respect and give 
vitality to the substance of the free 
government and the rights and free- 
doms stated in the Covenant. Such 
a provision, however, would intro- 
duce some complicating elements 
and may not be pressed at this 
juncture. 


On some such basis as has been 
outlined above, the present abandon- 
ment of the Draft Declaration on 
Human Rights will be urged, on 
the ground that it is not a feasible 
or desirable promulgation by the 
United Nations at this time, con- 
tains too many extremes of view and 
compromises with and concessions to 
totalitarian concepts, would be pro- 
vocative and divisive, and would 
tend to defeat rather than promote 
the objectives sought by the new 
proposal. 

Articles 55 and 56 of the Charter 
provide that 

55. With a view to the creation of 
conditions of stability and well-being 
which are necessary to peaceful and 
friendly relations among nations 
based on respect for the principle of 
equal rights and self-determination of 
peoples, the United Nations shall 
promote ... universal respect for, and 
observance of human rights and 

fundamental freedoms for all. . . 

56. All members pledge themselves 
to take joint and separate action in 
cooperation with the organization for 
the achievement of the purposes set 

forth in Article 55. 


John Foster Dulles on April 7 
gave support to the basic idea of 
such a utilization of Articles 55 and 
56 of the Charter for an association 
and cooperation of the freedom-lov- 
ing Nations for democratic govern- 
ment and the fundamental rights of 
human beings. It is known that the 
Committee on International Law in 
the Association of the Bar of the 
City of New York, of which Com- 
mittee John E. Lockwood is Chair- 
man, is considering the basic idea 
and will recommend it soon to that 
Association for approval in principle, 
in which event it will come before 
our Association for action. Mr. 
Dulles was of course discussing the 
bases of agreement among free na- 
tions of Western Europe and free 
nations of the Americas as to the 
institution of freedom and the basic 
rights to which they would pledge 
their individual adherence and their 
collective support, by force if need be. 


Such an Association of Free 
Nations Would ‘High Light"’ 
Contrasts With Totalitarians 


It is believed that if the United 
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States in the exercise of, its treaty- 


making powers joins with other free 
Nations in such a basic Covenant 
and cooperation within the frame- 
work of the Charter, such an affirma- 
tive stand will align with the United 
States practically all of the states 
which are resisting the inroads of 
Communist doctrine. From the point 
of view of the lawyers studying it, 
ihe mew proposal is regarded as 
preferable to a merely negative 
attitude toward the present drafts. 

What is proposed can be illus- 
trated concretely, with respect to the 
United Nations Commission on 
Freedom of Information and the 
Press, which met in Geneva, Switzer- 
land, in April. Independent Ameri- 
can editors and their lawyers 
collaborated in drafting a clear and 
simple declaration of principles, 
which readily won support from the 
representatives of other free coun- 
tries, as follows: 

1. That everyone shall have the 
right to freedom of thought and ex- 
pression; this shall include freedom 
to hold opinions without interference 
and to seek, receive and impart in- 
formation and ideas by any means, 
regardless of frontiers. 

2. That the right of news personnel 
to have the widest possible. access to 
sources of information, to travel un- 
hampered in the pursuit thereof and 
to transmit copy without unreasonable 
or discriminatory limitations should 
be guaranteed by action on a national 
and international plane. 

3. That the exercise of these rights 
should be limited only by recognition 
of and respect for the rights of others 
and protection afforded by law to the 
freedom, welfare and security of all. 

4. That in order to prevent abuses 
of freedom of information, govern- 
ments insofar as they are able should 
support measures which will help im- 
prove the quality of information and 
make a diversity of news and opinion 
available to the people. 

5. That it is the moral obligation 
of the press and other agencies of 


information to seek the truth and 
report the facts, thereby contributing 
to the solution of the world’s prob- 
lems through the free interchange of 
information bearing on them, pro- 
moting respect for human rights and 
fundamental freedoms without dis- 
crimination, fostering understanding 
and cooperation among peoples and 
helping to maintain international 
peace and security. 

6. This moral obligation, under the 
spur of public opinion, can best be 
advanced through organizations and 
associations of journalists and through 
individual news personnel. 

It will be noted that this contained 
none of the “weasel” exceptions in 
favor of government, etc., which are 
in the draft which was made by the 
United Nations Sub-Commission 
and were analyzed and discussed in 
our March issue (pages 216-17). 
Nor is there any such concept and 
concession as appears in Article 2 
of the Draft Declaration that “In the 
exercise of his rights everyone is 
limited by the rights of others and 
by the just requirements of the 
democratic (March issue, 
page 204), whereas the American 
idea has been that rights of the 
individual are to be protected, not 
limited, by the State. 

As soon as the Commission met in 
Geneva in April, the efforts were 
renewed to write into the draft some 
such provisions as were in the Sub- 
Commission’s formulation above re- 
ferred to—provisions which would 
give grounds or pretexts to govern- 
ments for limiting and restricting 
freedom of the press. As was to be 


state” 


anticipated, the Geneva sessions in 
April have developed into a contest 
between the free governments of the 
West and the totalitarian bloc. 
Neither will give way. Totalitarian 
representatives were largely the offi- 
cials of their governments whose 
objective is restriction, not freedom; 


A Covenant of Free Nations 


three of the four American repre- 
sentatives were working newspaper 
The New York Times on 
April 9 stated the anomaly and the 
irony: 


editors. 


Here is a meeting whose primary 
purpose is to advance and protect the 
cause of freedom of speech and press. 
Yet at least a third of its most promi- 
nent delegates are functionaries whose 
principal job is to suppress the news 
in totalitarian or near-totalitarian 
states. One after another of these 
gentlemen arises at Geneva to express 
a burning faith in freedom of in- 
formation. Meanwhile, in the galleries 
sit working journalists from news- 
papers that have been driven under- 
ground by some of these very officials. 
The outcome has been a proposal 

that the Nations which wish and 
practice genuine freedom of informa- 
tion and the press shall associate 
themselves in a cooperative Covenant 
which will contain provisions akin 
to those of the American proposal. 
Said the New York Times: 

We cannot possibly expect the 
Russians to accept a code of this kind. 
But in the light of the support given 
to the American proposal at Geneva, 
we can apparently hope that such a 
code will be agreed to, and put into 
effect vis-a-vis one another, by the 
democratic nations. 

The broader plan which is being 
studied by representatives of our As- 
sociation and other Bar Associations 
is that this same course of action 
shall be extended and applied to 
other fundamentals of free govern- 
ment and the promotion of respect 
for and observance of the rights of 
human beings. Some serious difficul- 
ties require consideration, as to fit- 
ting such a Covenant of personal 
rights into the American federal 
constitutional system; but these are 
not believed to be beyond the capac- 
ity of American lawyers to work out 
and solve, if the objectives are 
agreed on. 
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Placement of Law Graduates: 


Law Schools Aid the Profession and the Public 


by Harrison S. Dimmitt + Secretary of the Harvard Law School 


® Characteristic of legal education in the United States is the 
fact that few, if any, law schools derive their students from 
only the locality or State in which the school is situated. Most 
of the law schools have enrollees from more than a few States, 
and the larger schools have students from many States. All 
this is very advantageous for the schools and their students, 
and helps to lay the foundation for a national profession of 
law; many of us who came to law school from life in one 
community will recall the stimulus and the broadening in- 
fluences from contact with students from other parts of the 
country. This diversification has its counterpart in what takes 
place at graduation. A large percentage of the graduates 
of course go back to make their start in the communities or 
States from which they came; but many, to an extent still 
increasing, are eager to seek ‘new pastures’ that may allure 
because they are far away. This disposition of our law gradu- 
ates to start ‘‘on their own" and fashion their careers in com- 
munities in which they have never lived shows that the 
pioneering, adventurous spirit which has been traditional in 
our profession is not dead. Many of the young men and 
women from law school still want to do what their predeces- 
sors did. This also helps to create a national profession, in 
that many of the lawyers in any community possess the back- 
ground of having lived elsewhere. When Reginald Heber 


Smith reports as Director of the Survey of the Legal Profession, 
the detailed facts as to these matters will doubtless appear, 
but the present problems have an urgency that cannot wait for 
comprehensive reports. 

The time has passed when the law graduates can be “turned 
loose” to search out distant jobs for themselves. They have too 
much at stake to risk mistakes; they have spent several years 
in the service of their country; most of them have a wife and 
children. To plunge them into discontent, insecurity and de- 
spair would deprive our country of needed resources of 
trained and patriotic work for clients and the public. These 
novitiates need, and are entitled to be helped, advised, 
guided by the law schools, by their alumni, and by the Bar 
Associations. At the request of the Journal, Secretary Dimmitt 
of the Harvard Law School has written an account of what 
that school is doing, to help cope with problems which should 
be on the mind and conscience of every member of our 
profession. 

This article opens the subject, but should not end it. The 
subject is at an exploratory stage; right solutions are important. 
We would be glad to receive the views and experience of 
other law schools, of hiring partners in law firms, of practicing 
lawyers who need young men in their offices, and of recent 
law graduates who have, or have not, been placed. 





® I accept the opportunity to write 
this account of what one law school 
is doing about placement because it 
may give a picture of the way in 
which young lawyers find their 
places in present-day American life. 
It may also depict one of the activi- 
ties of law schools in behalf of the 
profession and the public in many 
communities throughout the coun- 
try. The problems are about the 
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same everywhere, and the pattern 
of needs and efforts is fairly uniform 
among law schools. I take the Har- 
vard Law School as illustration be- 
cause as an officer of that school I 
know about its placement work and 
because, as one of the larger law 
schools, Harvard has the problems 
in all their variety. 

No one should think of placement 
as an activity which is engaged in 


only for the prestige and advantage 
of the particular law school or the 
well-being and success of its gradu- 
ates through obtaining favorable lo- 
cations for them. Those considera- 
tions enter into our work, of course, 
and properly so. But we think it is 
an assistance which the law school 
owes to its alumni, to the law offices 
and practicing lawyers, and to the 
public in countless communities, to 
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HARRISON S. DIMMITT 


help see to it that well-trained young 
lawyers find congenial openings in 
cities and offices where they will be- 
come a part of their communities’ 
resources for competent professional 
and public service. The law schools 
have a part to play, we think, in 
fulfilling the responsibility of the 
legal profession to see to it that 
American communities, small and 
large, have available the right law- 
yers in the right places, for the ren- 
dering of adequate legal service in 
private practice and for fulfilling 
honorably the duties of public office 
when called on. 


Successful Placement a Bulwark 
Against Defeatism and Despair 


Since the ending of hostilities in 
1945, the law schools’ work to place 
their graduates favorably has a still 
broader and more urgent aspect. Our 
country then undertook an unparal- 
leled educational program to provide 
against the dislocations which might 
arise with the return of millions of 
young men and women to civilian 
life. The Congress voted large funds 
to enable the returned veterans to 


complete or receive an education 
based upon the length of the individ- 
ual’s war service. Many State govern- 
ments were diligent in their efforts 
to help. The schools, colleges, and 
universities extended themselves to 
their limits to take care of, and to 
accelerate the courses for, the veter- 
ans who eagerly sought the oppor- 
tunities. Enrollments rose rapidly, 
from what had been the lowest fig- 
ures in the history of many of the 
institutions, to become within a year 
or two their highest. 

This program was an outstanding 
demonstration of America’s demo- 
cratic belief in education and our 
confident resort to it as a means of 
readjustment of our veterans to nor- 
mal and useful life. Our youth who 
fought the war were left with less cause 
for depression and disillusionment, no 
themselves ‘‘a_ lost 
generation” or to complain that its 


reason to feel 
members had been forgotten in the 
peace. European countries have not 
been so fortunate. The portals of 
opportunity, swung open in our col- 
leges, universities, and professional 
schools, gave our youth places to go 
and things to do, and avoided the 
maladjustments and despair which 
have pervaded Europe. 

Many of our young men, torn 
from _ their 
years to protect free government 
against totalitarian aggression, have 
not had an easy time in completing 
their education, despite the grants 
by government and the efforts of the 
institutions of higher education. 
Older in age and experience by sev- 
eral years than they would normally 
be as students, the returned veterans 
buckled down to their work with 
determination and purpose; they 
and their families coped bravely with 
the hardships of inadequate, crowd- 
ed quarters and rising costs of living 


normal lives for four 
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that meant bare subsistence in many 
cases. The universities and profes- 
sional schools are proclaiming that 
their post-war students are in the 
aggregate the best they have ever 
had. Law offices are finding these 
newcomers very resourceful, earnest, 
disciplined, full of determination to 
make good. 


Law Schools Could Not Merely 
Give Their Veteran Graduates 
Their Degrees 


We could not end our efforts for 
these young men and women when 
they left our classrooms. Lately in 
1948, these veterans are in substan- 
tial numbers receiving the degrees 
they have earned and are setting out 
for jobs for which they have been 
preparing. Our concern now is to 
fit into our society in the most intel- 
ligent and useful way this tremen- 
dous backlog of brains, energy, char- 
acter and talent. These men and 
women are equipped to do most 
effective work in the myriad jobs 
which need them, in science, busi- 
ness, industry and the professions. 
The is clear and 
obvious. 


need for them 

Organization for fitting the right 
person into the right job, for dis- 
tributing this new man-power where 
it will do the most good, has sprung 
up with an extraordinary vitality. 
Colleges, universities and graduate 
schools are concerning themselves as 
never before with the placement of 
their graduates, and the concomi- 
tant activity of student counseling, 
to aid each person to select the job 
for which his qualities best fit him. 
The laissez-faire attitude that “If 
he’s a good man he'll always find a 
job”, is gone, probably forever. 
America needs these young men and 
women, in the right places. We could 
not risk their disillusionment and de- 
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spair in finding favorable locations. 

In this task of steering students 
buildings into 
their first jobs, the law schools, prac- 
tically without exception, are setting 


beyond university 


an active course, studying student 
interest and capacity, and develop- 
ing effective procedures. Law school 
placement offices exist widely, are be- 
coming an important part of law 
school administration, and are being 
recognized as focal points to initiate 
students into what they may reason- 
ably expect to meet in the practical 
world of their work as lawyers. 


How One Law School Tackled 
Its Problems of Placement 


When the war came near its end, the 
Harvard Law School in 1944 made 
one of the hardest decisions of its 130 
years. What was to be its obligation 
in legal education when the great 
number of men then in uniform 
were discharged from the service, 
thousands of whom would want to 
study law? Would these large num- 
bers be needed at the Bar? Was the 
School to continue acceleration for 
these men, and what was to be the 


School’s size? Was a “mass produc- 
tion” of lawyers at top speed wise— 
could the School maintain its stand- 


ards under the burden of huge 
classes and shortened terms? The 
School gave what we believe to be 
the democratic answer: That the 
men who fought the war were en- 
titled to a good legal education and 
that Harvard would make it avail- 
able to the top limit of its physical 
facilities and teaching staff, with 
the shortest possible vacations, and 
would make every effort to do an 
excellent job in spite of the strain. 
The result is that the School in 1948 
is turning out, in three separate 
graduations, nearly 900 men, and in 
two graduations in 1949 another 700. 
The present demand throughout the 
country for law graduates shows that 
the faculty’s decision was justified. 

To see to it that there is a mini- 
mum lag for the student between his 
graduation and his getting to work 
in a community and job such as 
he wants, placement activities were 
stepped up. Dean Erwin Griswold 
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as one of the first acts of his deanship 
expanded his administration and 
gave full-hearted support to a plan 
for aiding students to find jobs. 

It was clear that, first of all, we 
had to have a sounding-board for 
students thinking about employment 
and career planning. With the School 
overcrowded, the Dean and the pro- 
fessors could give advice and coun- 
sel to no more than a very small 
percentage of the third-year men. 
We saw that there should be avail- 
able at all times a man or men to 
whom any student could talk, as 
long as he pleased, about where he 
should go and what he should do 
after graduation and how he should 
go about getting started. This prin- 
ciple makes a placement office a 
“bicker” room in the best sense—it 
is a place where men express their 
dreams and their anxieties and de- 
cide where to attempt their first step 
towards realization of their hopes as 
to their lives. Here imagination and 
solid facts meet, and the first answers 
are given to the question: “How?” 
We found one of our recent gradu- 
ates to carry on this work, luckily 
with the rare combination of imagi- 
nation and common sense and an 
ability to organize facts and give 
practical advice. 


Organizing Information and Avenues 
of Approach for Prospective 
Graduates 


Beyond that, we set out to gather 
information for the students and to 
provide avenues of approach to em- 
ployers. We did this by enlisting the 
help of our alumni. We built up a 
file of information concerning firms 
in general practice and firms which 
specialize, and collected a volume of 
facts about the nature of the prac- 
tice of individual firms. We prepared 
lists of judges who employ law clerks, 
lists of governmental bureaus and 
offices which employ young lawyers; 
and we got the names of those re- 
sponsible for hiring. We listed At- 
torneys General, district attorneys, 
and State, county and city legal of- 
fices. We now are cataloging the 
legal departments of corporations, 
banks, trust and title companies, ne- 


gotiating with insurance companies 
in regard to programs of estate plan- 
ning for which legally trained men 
are required. We have corresponded 
with and visited corporations which 
are adopting plans for taking legally 
trained men as young executives; 
and we are cooperating with business 
schools in filling the needs of busi- 
nesses that are recruiting graduate 
school students. 

Our students come from the forty- 
eight States. On graduation each 
class spreads out, many of the stu- 
dents returning to their home com- 
munities or States. Furthermore, the 
war has widely dispersed service per- 
sonnel, and many veterans from east- 
ern parts of the United States are 
attracted by the idea of making thei: 
start in cities or towns in the West 
or South, perhaps near some Court 
where they received training or near 
some port of embarkation. Some 
students from the West or South 
want to locate in the East or North. 
What it all adds up to is that our 
student body wants information 
about the opportunities for them in 
all parts of the country. 

It was obvious that what is needed 
most is local advice and direct local 
help in placement, in a great num- 
ber of communities, large and small. 
Students interested in Pittsburgh, for 
example, want to find out what is 
the nature of the practice of the 
various law firms, their specialties, 
their size; what corporations have 
legal departments and what are their 
hiring policies; what banks and in- 
surance companies are interested in 
law graduates, what governmental 
offices, federal, State and local. Such 
students should also have direct help 
in Pittsburgh in canvassing the pos- 
sibilities at the time they want a job; 
and we have to have knowledge at 
the school of the possible openings 
in Pittsburgh as they arise from time 
to time. 


Active Assistance of Law 
Alumni Is Enlisted 


Our alumni are in all major cities, 
in hundreds of smaller cities, and in 
every State. In speaking to alumni 
in a number of cities, Dean Griswold 
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has emphasized the placement prob- 
lem. Relieving me for the time of 
my internal office duties as Secretary 
of the School, he sent me to the 
cities in which student interest in 
employment was substantial, to call 
on alumni for help in job-procure- 
ment. During the past year I visited 
more than forty cities for this pur- 
pose. I suppose other law schools 
have had the same experience that 
I did, that the response is a genuine 
and solid enthusiasm among very 
busy men to give freely of their time 
and thought to young men, with no 
return except the inner satisfaction 
of treating a number of men as if 
they were sons or brothers. There 
is also behind this liberality, prob- 
ably, the unconscious or conscious 
knowledge that this work contributes 
to the orderly organization of the 
profession in their community as 
well as the life-time contentment of 
the individuals helped. 

I have found among alumni a 
large number of men disposed to 
smooth the way for others, to take 
time to be personnel men in a very 
effective manner. Groups of alumni 
have quickly and eagerly formed 
committees. These committees cor- 
respond with and talk to all students 
wanting to settle in their communi- 
ties, keep track of legal openings, 
and guide the men where jobs are 
procurable. They work with secre- 
taries of local Bar Associations, help- 
ing employers as well as job-seekers. 


Various Patterns of Operation 

by Placement Groups 

These placement groups have vari- 
ous patterns of operation. I will 
mention two in crowded areas: (1) 
In Los Angeles, the committee is 
most thoroughly organized; it dis- 
tributes the work as follows: One 
member, a United States judge, con- 
cerns himself with appointments as 
legal secretaries for United States 
District judges; another member, 
with positions in any Federal legal 
departments in Southern California, 
including the U. S. Attorney’s office; 
another, with positions in legal de- 
partments of the State, counties, or 
cities; another, with openings in le- 
gal departments of industrial com- 


panies; and one member is con- 
cerned primarily with positions in 
law firms in general practice. (2) 
In the New York City area, the 
alumni placement work has been 
extensive. At least once a year about 
2000 legal firms and corporations in 
the metropolitan district, including 
parts of New Jersey, are circularized 
by a letter asking them to let the 
Alumni Association placement office 
know of their needs for law graduates 
over the next year. This year, in ad- 
dition to the letter, a personal can- 
vass of some 387 offices which had not 
responded to the letter, was made by 
zwo paid graduates of the School. 
A number of these offices were found 
to need help, and they were grateful 
to be told of the qualifications of 
individual men. Several men were 
thus placed, and many potential 
openings were uncovered. One New 
York lawyer devotes substantial time 
to placement during school vacation 
periods when students in sizable 
numbers are calling on New York 
firms; he also visits the School to talk 
to the students about practice in 
New York and existing openings, 
and to set up schedules for inter- 
views in the city. 

From the Cleveland placement 
committee, inquiries have been made 
among Ohio cities and openings 
turned up. The Indianapolis Com- 
mittee has canvassed Indiana. In 
cities from Boston to Seattle, Wash- 
ington, and San Diego, California, 
alumni as individuals and working 
together as committees and groups 
have located opportunities and are 
taking pride in recommending quali- 
fied men to fill them. Throughout 
the country, the alumni in generous 
spirit are assuming the role of local 
placement agencies. The organiza- 
tion with us is not tightly drawn— 
and need not be—for practically all 
alumni are interested in the new 
men as they graduate and are willing 
to lend a hand. It is useful, never- 
theless, particularly in large centers 
of population to have a central com- 
mittee act as a clearing house for job 
opportunities and to do the initial 
screening of available men, sending 
them out locally to employers in ac- 


Placement of Law Graduates 


cordance with their qualifications 
and personalities. Individual alum- 
ni, aside from committees or specified 
placement groups, are giving support 
and help everywhere. Placement is 
becoming a mutual endeavor among 
lawyers on a wide scale, for the good 
of the profession and the country. 

Bar Associations provide central 
placement agencies, in some instances 
with real effectiveness. Immediately 
following the end of the war the Bar 
Associations did a tremendously fine 
job in helping the returning men 
who were already lawyers, to get 
back to work. Our cooperation with 
them has been cordial and useful. 

As employment in legal work is 
personalized and never effected as a 
paper record, law graduates are at a 
disadvantage in getting jobs in lo 
calities far from their school, as they 
often cannot make trips for inter- 
views until after graduation, while 
men from nearby schools can present 
themselves at any time. We call upon 
alumni and our placement groups to 
inform employers about our men 
who will be available for interviews 
sometime in the near future and to 
urge them to interview at the School. 
Another factor is that the student's 
job in finding his place necessitates 
visits to a number of firms, in order 
to assess for himself the possibilities 
of agreeable employment in a partic- 
ular office. Years of maladjustment 
and discontent could result from an 
individual’s rushing into what for 
him may be the wrong job. 


Helping the Student To Analyze 
and Think Through What He Wants 


At the School, we find it important 
to help each student in his process 
of self-analysis. We get at this by 
answering a great variety of ques- 
tions: What are the advantages and 
disadvantages of working with a 
large firm as compared with a small 
one; what are the differences be- 
tween practicing law in a large city, 
a medium sized city, a small city, 
and country practice? Where do 
opportunities for public service arise? 
(Here is a vast field of useful coun- 
seling). Should a man have general 


(Continued on page 429) 
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James Madison: 


Virginia Revolutionist and Ardent Nationalist 


by Walter P. Armstrong + of the Tennessee Bar (Memphis) 


® “This is the most important critical biography of a first-rank American statesman 
that has appeared in a number of years’, Mr. Armstrong said, in submitting his 
review of the second volume of Irving Brant’s monumental work on James Madison. 
For lawyers and other students of the American form of constitutional government, 
Mr. Brant has written much that holds interest and compels reflection. As seems to 
us to be too often the case nowadays, with a work of this stature, the reviews we 
have thus far seen in newspapers and magazines do less than justice to Mr. Brant's 
presentation of the origins of the American system. The current reviews neither 
appraise the book properly nor tell accurately and attractively what it is about. 
Some of our readers have been forming their own opinions as to why works that 
state so profoundly and stirringly the fundamentals of the American system receive 
such scant, shallow and cynical attention by the reviewers assigned in more than 
a few publications. 

Sharing our belief that the lawyers of America should be familiar with a vital 
book which is almost indispensable equipment for those who would explain and 
defend our republic against attacks from alien philosophies and underminings from 
fallacious preachments in high places, Mr. Armstrong has written an account which 
we commend earnestly to all our readers. 





# Irving Brant is writing a life of 
James Madison which, if it may be 
judged by the first two volumes, will 
be biography on the grand scale. 


State and as President. Obviously 
a single volume will not suffice for 
this period if it is treated with the 
same fullness as Madison’s early life. 


The first volume! brings Madison’s 
life up to 1780 when he entered the 
Continental Congress at the age of 
twenty-nine. The second volume? 
covers only seven years (1780-1787) 
and leaves Madison on his way to 
the Constitutional Convention. A 
third volume is projected which will 
cover the remaining forty-nine years 
of Madison’s life, including his part 
in formulating and securing the rati- 
fication of the Constitution and the 
thirty-six years of his services in the 
National Congress, as Secretary of 
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There is some indication that Mr. 
Brant feels that Madison’s career 
subsequent to the convening of the 
Constitutional Convention has _ al- 
ready received adequate treatment 
and “is recorded in public papers 
and defined by major episodes in 
history”. When, referring to Madi- 
son, he says that “among all the men 
who shaped the present government 
of the United States of America, the 
one who did the most is known the 
least”, he has in mind the Madison 
“who helped to carry on the War of 





the American Revolution and at the 
age of thirty-six earned the title of 
Father of the Constitution”. 

Mr. Brant is of course accurate in 
declaring that it is Madison’s early, 
and not his later, career which needs 
rescue from oblivion. However, no 
existing study of any phase of Madi- 
son’s life is comparable with these 
two volumes, If Mr. Brant will, re- 
gardless of the number of volumes 
required, continue at the same care- 
ful pace to delineate the remainder 
of Madison’s life, he will have made 
an unsurpassed contribution to 
American political biography. 


Patient and Open-Minded Research 
for a Monumental Biography 


The patient research and the judicial 
contemplation which Mr. Brant has 
devoted to his task are evidenced by 
the fact that seven years have elapsed 
since the publication of his first vol- 
ume. Almost necessarily the two 
volumes must be considered together. 
Readers of the first do not need an 
appraisal of the second to apprise 
them of what they may expect. No 
reader can appreciate fully the sec- 
ond without some knowledge of the 
first. 

Mr. Brant’s achievement can be 
judged only by being related to his 





1. James Madison, The Virginia Revolutionist: 
1751-1780. By Irving Brant. Indianapolis: The 
Bobbs-Merrill Co. 1941. $6.00. Pages 471. 

2. James Madison, The Nationalist: 1780-1787. 
By Irving Brant. Indianapolis: The Bobbs-Merrill 
Co. 1948. $6.00. Pages 484. 
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purpose. He did not have in mind 
a popular biography; he did not set 
out merely to tell a story, to heroize 
or even to dramatize Madison. He 
had no intention of glossing over 
the unattractive. His criterion was 
documentation, not fictionization. 
His purpose was not to collate un- 
related episodes, no matter how in- 
teresting, but to discover some pat- 
tern in the life of the man more 
responsible than any other for our 
present form of government. The 
result is a critical biography which 
conforms to the highest current 
standards. Its conclusions may be 
debated but its factuality cannot be 
disputed, 

Illustrations of Mr. Brant’s meth- 
od may be taken almost at random. 
He devotes five pages to sifting the 
evidence in order to decide that the 
name of Madison’s mother was Nelly, 
not Eleanor, and concludes that the 
“Eleanor” advocates were merely 
attempting to aristocratize Madison. 
Describing Madison’s return to 
Montpelier from his service in the 
Continental Congress, Mr. Brant 
permits himself to write: “Along the 
line of Negro cabins a cry was heard 
and heard again: ‘Massa Jemmy’s 
come’.” Appended is a note giving 
the substantiating authority—a letter 
from Madison to Jefferson. No Lyt- 
ton Strachey here supplying the sup- 
posed thoughts of Victoria and pro- 
voking the ire of countless critics. 


A Human Appraisal of One 
of the Greatest Americans 


\bsent is any squeamishness. If 
Madison is depicted as a writer of 
ribald verses while at Princeton’, it 
is to put him in his place as a col- 
lege versifier surpassed only by Phil- 
ip Frenau and Hugh Henry Brecken- 
ridge, and to prove that Henry Cabot 
Lodge was wrong in describing 
Madison as free from all human 
frailties and utterly lacking in a 
sense of humor. When Madison, La- 
Fayette and two companions jour- 
neyed into the Mohawk Country, the 
Indian chieftains offered them tem- 
porary wives. The four masters re- 
fused but their servants accepted. 
The story is told not to sensation- 













































alize but to realize and to help sup- 
ply the basis for Madison’s antipathy 
to the Indians. The pattern that 
Mr, Brant finds in the Madison of 
this period is indicated by his sub- 
titles—““The Virginia Revolution- 
ist” and “The Nationalist”. 

Mr. Brant writes in a clear’ and 
lively style, with frequent intersper- 
sion of humor. This does not mean 
that either of these volumes will 
have any great appeal for the aver- 
age reader; the story is too often 
interrupted to settle debated or de- 
batable questions; the purpose is 
not to interest, but to fix Madison 
in his place in American history. 
But for a lawyer-reader who is seek- 
ing more than mere amusement this 
seems to me to be in subject and 
treatment almost an ideal biography; 
the subject, the greatest American of 
his time (Washington but neither 
Hamilton nor Jefferson excepted) ; 
the lively story engagingly, realistic- 
ally and sometimes humorously told; 
the evidence presented and analyzed. 


Madison's Thorough Training 
for His Greatest Work 


The most revealing phase of Mr. 
Brant’s study is that which deals 
with the preparation Madison re- 
ceived for his greatest work; indeed, 
here is the key to Madison’s signal 
contribution to the writing of the 
Constitution. Before reading Mr. 
Brant’s biography, I had read The 
Great Rehearsal® and The Endur- 
ing Federalist*. These tell what 
Madison did in the drafting and 
ratifying of the Constitution. Here 
is the explanation of why he was 
able to do it; without this explana- 
tion the story is incomplete. 

With the exception of the younger 
Pitt, no modern British or American 
statesman has been so thoroughly 
trained as was Madison for the role 
he was to assume in public life. The 
son of a substantial slave-owner, he 
was freed from the grinding necessity 
of earning a livelihood. Choosing 
Princeton instead of William and 
Mary because of the clericism of the 
Virginia college, his association with 
fellow-students from the middle and 
northern Colonies gave him early a 
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national outlook which he never lost. 
With a love for the law, he not only 
was not attracted by private prac- 
tice but felt that he was unfitted for 
it by his physical frailty and his lack 
of ability as a speaker’. Moreover, 
he found satisfactory compensation 
in the study of public law. 

A victim of epileptic hysteria, he 
was debarred from service in the 
Continental Army and forced to 
make his contribution to the Rev- 
olution from the political side. A 
friend of both Jefferson and Wash- 
ington, he was in contact with the 
acutest and widest ranging mind of 
the time and with the greatest char- 
acter of the age. While not affluent, 
he had means sufficient to enable 
him to procure ail the books he 
needed or desired; furthermore, he 
‘-had access to all the bookshops of 
Europe through his congenial friend, 
Jefferson, also an omnivorous and 
studious reader. Unmarried during 
this period, diffident and shy of so- 
ciety, not fond of amusements, with- 
out a vocation other than public 
office, Madison was able to find time 
to complete his studies. 


A Practical Mind Saved Him 
from Being a ‘‘Brain-Truster” 


All of these advantages might con- 
ceivably have made Madison a theor- 
ist in government, one of the brain- 
From this fate 
he was saved by the practical turn 
his mind and life took. A recital of 
the legislative offices which Madison 
held before the convening of the 
Constitutional 


trusters of his time. 


Convention is im- 


pressive but not necessarily indica- 


3. Apparently Madison never lost his liking for 
salacious stories. (Vol. tl, page 197) 

4. To Madison the Indians were always cruel 
and perfidious savages, but the famous speech of 
Logan was ‘so just a specimen of Indian eloquence 
and mistaken valor’’ that it deserved a place in 
history. Mr. Brant’s examination of the authentic- 
ity of this speech demonstrates what intense inter- 
est may be infused into critical writing. 

5. Only in attempting to describe Madison's 
part in the revision of the general laws of 
Virginia is Mr. Brant lacking in clarity. (Vol. I, 
page 301 et seq.) 

6. The Great Rehearsal. By Carl Van Doren. 
New York: The Viking Press. 1948. (Reviewed by 
Professor John C. Ranney in 34 A.B.A.J 228; 
March, 1948). 

7. The Enduring Federalist. By Charles A Beard. 
Garden City: Doubleday & Company, Inc. 1948. 

8. Not until he was thirty did Madison ‘‘take 
the floor at any public gathering’. (Vol. |, page 
100) 
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tive of his superb qualifications for 
the task of framing the Constitution: 
a member of the Committee of Safe- 
ty of Orange County, a delegate to 
the Virginia Convention that framed 
the State Constitution including the 
famous Bill of Rights, a member of 
the first Assembly under that Con- 
stitution, one of the Governor’s 
Council, twice a delegate to the 
Continental Congress? a member of 
the Virginia House of Delegates, a 
delegate to the Annapolis Conven- 
tion. 

It has been suggested that the ad- 
vantages of education would be 
greatly enhanced if we were taught 
from books after and not before we 
acquire some learning from _prac- 
tical experience. Precisely this hap- 
pened to Madison, the Constitution- 
maker. It was after he had served 
most of his apprenticeship and short- 
ly before the Constitutional Con- 
vention that he made an intensive 
study of ancient and modern con- 
federations and wrote a_ booklet 
pointing out the strength and weak- 
ness of each. More important be- 
cause more closely related to the 
impending problem, was his notable 
Vices of the Political System of the 
United States, in which he “not only 
probed the weaknesses of the State 
and federal structures, but put into 
words the thoughts on government 
which its author had distilled out of 
the world’s past and his own mind 
(Vol. II, page 411) and experience”. 


Madison Was Richly Experienced 
for the Constitutional Convention 


Thus Madison took his seat in the 
Constitutional Convention, not only 
the best informed, but one of the 
most experienced members. More- 
over, he knew not only the provi- 
sions which should go into a Consti- 
tution but how to put them there, 
for as a result of his experience he 
had become a consummate political 
strategist. 

The Constitution framed by the 
Virginia Convention of 1776 was 
admittedly an imperfect document: 
the Constitution-makers were trying 
their ‘prentice hands. Nonetheless 
that Convention is one of the no- 
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table assemblies in our national his- 
tory. It schooled in Constitution- 
making those members who were 
wise enough to profit by their ex- 
perience, it ordered the Virginia del- 
egates to the Continental Congress 
to move that the United Colonies 
be declared free and independent 
States and it formulated a Dec 
laration of Rights whose provisions 
furnished material for the Declara- 
tion of Independence and for a Bill 
of Rights in the United States Con- 
stitution. 

Mr. Brant writes: ‘““No other docu- 
ments of American history, it is 
probable, have been so confused and 
scrambled as to details and circum- 
stances of authorship as the Declara- 
tion of Rights and Virginia Consti- 
tution of 1776” (Vol. I, page 235). 
Mr. Brant’s allocation of authorship 
is based upon research and reasoning 
which are a triumph of scholarship. 
He concludes that Madison’s vital 
work was performed as a member of 
the committee which framed the Bill 
of Rights. Here he finds the incep- 
tion of Madison’s demand for com- 
plete liberty of conscience instead of 
mere toleration of one sect by an- 
other—a demand which was never 
satisfied until Madison secured the 
passage of the Virginia Statute of Re- 
ligious Freedom, which Jefferson had 
drafted and Madison placed in the 
federal Constitution as the First 
Amendment. 


Madison a Pioneer for American 
Independence and Nationalism 


Also of major historical importance 
is Mr. Brant’s demonstration that 
Madison was among the first to re- 
solve upon complete independence 
for the Colonies and that always he 
considered himself, and acted as, an 
American rather than a Virginian. 
Due credit is given Thomas Paine 
for his effective advocacy of inde- 
pendence, but persuasive evidence 
is discovered indicating that Madi- 
son’s views paralleled, but were not 
determined by, Paine’s polemics. 
It is in emphasizing Madison’s 
nationalistic outlook and in tracing 
the ramifications of nationalism 
prior to the framing of the federal 


Constitution that Mr. Brant has 
made his most original contribution 
to American historical writing. 
While the alternation of Madison’s 
services to Virginia and to the Con- 
federation does not account for his 
nationalism, it did afford an admir- 
able test for the conflicting claims 
of State and nation, In whatever 
forum he spoke and for whatever 
readers he wrote, Madison showed 
a singular, although at all times a 
diplomatic, consistency. Virginia had 
the most nearly legal claims to the 
Western lands, yet Madison uni- 
formly insisted that they should be- 
come a part of the public domain. 
That the flow of commerce should 
be east and west rather than north 
and south was not only to Virginia’s 
interest, but to that of Madison him- 
self, who had invested in land in the 
Mohawk Valley in New York; yet 
so strong was Madison’s nationalism 
that free navigation of the Missis- 
sippi was a part of his basic creed. 

Strongest proof of Madison’s in- 
herent nationalism is his attitude 
toward the Articles of Confedera- 
tion. He was more than a libertarian 
in construction; he was a thorough 
advocate of implied powers—so much 
so that he was willing to accept the 
view that in some instances the Con- 
federation could enforce its will up- 
on the people of the States as well 
as upon the States themselves. It 
was this belief in implied powers 
which caused Madison to write into 
the wording of the Tenth Amend- 
ment to the Constitution “delegated” 
instead of “expressly delegated”. At 
this time only in one respect was 
Hamilton more nationalistic than 
Madison—the latter found it im- 
possible to accept the doctrine that 
the Confederation had the implied 
power to issue charters of incorpora- 
tion especially to banks. 


The Rise and Ebbing of the 
Tide of Nationalism 


By way of anticipation, Mr. Brant 





9. Madison became a member of the Conti- 
nental Congress in 1780 and served for three 
years. There followed four years in the Virginia 
House of Delegates. After this Madison was 
returned to the Contigental Congress and served 
the four months immediately preceding the Con- 
stitutional Convention. 
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recognizes Madison’s recession in 
later years from his early nationalis- 
tic attitude and the great divergence 
that came to exist between his views 
those of Hamilton. This he 
attributes to the exigencies of party 
politics brought about by the ex- 
iremism of the Federalists. In em- 
phasizing Madison’s early national- 
ism, Mr. Brant is not claiming for 
Madison any quality of uniqueness. 
Indeed, a part of his major thesis 
is that nationalism was at its apogee 
soon after independence was re- 
solved upon—prior to both the Con- 
stitution and the Articles of Con- 
federation.1° 

It was the ebbing of this tide of 
nationalism that necessitated first 
the Articles of Confederation and 
later, when it continued, the Con- 
stitution. Writing of the Confedera- 
tion, Mr. Brant says: “Had Congress 
possessed the will and strength to 
exercise the sovereign authority 
Madison and Hamilton saw in it, 
the Constitution of 1787 never would 
have been written.” (Vol. II, page 
219), It may be added that had the 
tempo of the upswing of national 
power remained as it was at the time 
the Declaration of Independence was 
proclaimed, there would have been 
no necessity for either the Articles 
of Confederation or the Constitu- 
tion; the result would have been a 
thoroughly national government un- 
der an unwritten Constitution.” 
The importance of tracing this 


and 








early nationalism is not limited to 
suggesting what might have been— 
it is one of the sources of that in- 
herent power of the national gov- 
ernment which the Supreme Court 
has added to the other powers ex- 
pressed and implied. 


Other Interesting Aspects of 
Mr. Brant's Portrayal 


I have attempted to sketch in broad 
outline only so much of Mr. Brant’s 
theme as is necessary to disclose its 
unity and to illustrate the thorough- 
ness of his research, the freshness of 
his viewpoint and the originality of 
his conclusions. There are many 
other phases which, if not so impor- 
tent, are no less interesting: Madi- 
son’s attitude toward the Indians and 
slavery,'* the part he played in over- 
coming Washington’s reluctance to 
attend the Constitutional Conven- 
tion, his defense of Franklin as one 
of the makers of the peace, his esti- 
mate of Patrick Henry as a pure 
orator whose one interest was in 
making inarticulate public opinion 
articulate and in imposing his will 
upon his hearers. Then there is the 
penetrating analysis of the relations 
between Madison and Jefferson. Mr. 
Brant rejects as a “loose and unwar- 
ranted deduction” from Jefferson’s 
“more powerful leadership” the view 
that Jefferson molded Madison’s 
political views. Mr, Brant finds that 
“the real impress of Jefferson upon 
Madison was in freeing his mind for 


Our Readers Can Help Us Do Our Job 


=" To meet the increased costs of 
printing and paper supply and re- 
store an adequate number of pages 
per issue, the JOURNAL has been un- 
der the necessity of increasing its 
revenues from advertising. To the 
advertisers who have been staunch 
friends for years and to the newcom- 
ers to our columns, we are most 
grateful. 

We ask our readers to show their 
appreciation of this support by pa- 
tronizing our advertisers and by men- 


tioning the JOURNAL when they do so. 
You will find that many of our ad- 
vertisers offer products or services 
which you could well obtain from 
them. 

And when you write for a book or 
a service, buy a product, or a railroad 
ticket, order an article of office equip- 
ment, or obtain an insurance or in- 
demnity policy, that has been adver- 
tised in the JOURNAL, you can help 
us and your Association a great deal 
if you mention the fact that you saw 


James Madison 


exploration”. While in many ways 
Madison’s “views were the same as 
Jefferson’s” they “were arrived at in- 
dependently”. “Fundamentally Jef- 
ferson could be called a Virginian 
with a cosmic outlook; Madison was 
an American who chanced to be born 
in Virginia.” (Vol. I, pages 276-77) . 

This is the kind of biography 
about which Macaulay, with the un- 
limited space of the Edinburgh Re- 
view at his disposal, would have en- 
joyed writing an essay. It would 
have afforded an excellent basis for 
an inimitable Macaulayesque por- 
trait of Madison, painted with a 
heavy brush, So, not every lawyer 
who reads with care and judges with 
deliberation will agree with Mr. 
Brant’s conclusions, but all will find 
the available evidence dispassionate- 
ly presented, and from it each can 
form his own opinion. 





10. Perhaps Mr. Brant’s most brilliant criticism 
is his challenging refutation of Professor Claude 
Van Tyne's theory expressed in The American 
Revolution and Sovereignty in the American Rev- 
olution, that the sense of nationalism was non- 
existent prior to the Constitutional Convention. 
(Vol. I, page 378 et seq.) 

11. Advocates of an immediate federation of 
the world should not lose sight of the fact that 
it was the experience of the States under the 
Articles of Confederation that made a federated 
Union possible. Moreover, there is in the world 
today no such unifying influence as the spirit of 
nationalism that facilitated the rapid transition 
from Confederation to Federal Union. 

12. Madison made it clear that he looked upon 
slavery as contrary to the principles of human 
equality stated in the Declaration of Independ- 
ence. Moreover, many of his slaves had been 
his boyhood friends and companions. He did not, 
however, see the way clear to immediate emanci- 
pation. 


the advertisement in the JOURNAL. 
To all our readers and their busi- 
ness clients, we point out that the 
JOURNAL goes each month into the 
offices 
practically every community in the 
United States and is now read closely 
and discussed by those who receive 


and homes of lawyers in 


it. Surveys have shown that our read- 
ers constitute an unusually select 
body of potential buyers in every 
State. Our advertising rates will be 
sent on request. 
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Liberty, Laughter and the Law: 


Jests and Jokes as Symbols of a Free People 


by Nat Schmulowitz + of the California Bar (San Francisco) 


® That jokes and jests, lampoon and laughter, are a part of the attributes and 


atmosphere of freedom and that totalitarian-minded officials of government always 


move to suppress humor and satire as deadly weapons in the hands of those who 


would hold fast to liberty and law, was the theme of this trenchant address before 
the 1947 Judicial Conference for the Ninth Circuit at San Francisco. Scholarship 
and sage philosophy of public affairs are in this trenchant exposition of the demo- 


cratic way of life. Tensions and anxieties will be relieved if Americans will recall 


that traditionally they have been a laughing, jesting people and that humor and 


banter preserve perspective and proportion in troubled times. Readers who wish to 


pursue the subject may turn to Senator Alexander Wiley's entertaining book, Laugh- 
ing With Congress, which Walter P. Armstrong reviewed in 33 A.B.A.J. 1195; 


December, 1947. 





# This alliterative title may seem in- 
congruous. While there is an obvi- 
ous affinity between liberty and law, 
the relationships between liberty and 
laughter, on one hand, and laughter 
and the law, on the other, are not so 
obvious. 

The price of liberty is quoted in 
the well-known adage; its character 
has many facets, all serious and im- 
portant. The law represents one of 
the gravest and most noble functions 
of civilized society, built upon an- 
cient precedents, and in a sense sur- 
rounded with Canons of Ethics ap- 
plicable to both judges and lawyers. 
How then can laughter enter into the 
companionship of such dignified and 
profound partners? 

The liberty we have in mind is 
that associated with the freedom of 
expression in a restricted field, anec- 
dotal humor—generaily in writing, 
although not necessarily so. By laugh- 
ter we mean that physical emotion 
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which every humorous anecdote- 
monger hopes his tales will generate. 
The word “law” is intended to in- 
clude judges, lawyers, the Courts in 
which they function, and the admin- 
istration of justice of which they are 
a part. 

It is said that the only people who 
have the temerity to express them- 
selves on laughter are those who have 
no sense of humor. Cicero said that 
“One may write with more wit upon 
any subject than upon wit itself”. If, 
therefore, in discussing laughter, we 
fail to manifest a sense of humor and 
express ourselves with a minimum of 
wit, we are falling into the tradi- 
tional pattern which philosophers 
have anticipated for remarks of this 
character. 


English Jest Book Printing 
Began More Than 400 Years Ago 


Suppose that, for want of some- 
thing worse, you should read Shake- 


speare’s Much Ado About Nothing, 
and you discover Beatrice declaring 
in Act II, Scene I: “I had my good 
wit out of the ‘Hundred Merry 
Tales.’”” Suppose that curiosity and 
a little research soon disclosed to you 
that there was extant in 1599, when 
Shakespeare wrote this play, a book 
of jests known by the very name, 
Hundred Merry Tales. If your in- 
terest were further aroused in this 
unique subject-matter, you would 
learn that the printing of jest books 
began in England more than 400 
years ago, and that practically the 
first English jest book was the very 
book to which Shakespeare referred. 

If at first you had misgivings about 
pursuing research in a field which 
seemed to involve printed matter of 
dubious literary and historical value, 
you would soon be in for some pleas- 
ant surprises. The more important 
significance of this seemingly frothy 
and ephemeral segment of literature 
would unfold itself to you, if in the 
reading of this early literature you 
noted with particular interest the 
jests concerning lawyers, judges and 
the administration of justice, and if 
you correlated with these jests (which 
have been called “the small change 
of history’) the economic, social and 
political conditions and customs 
which they record, the standards of 
conduct which they reflect, the at- 
titudes of the public which they 
reveal, the reforms which were at- 
tempted and accomplished through- 
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out the last four centuries, and the 
changes and progress which have 
appeared upon history’s horizons. 

The Scriptures seem singularly free 
rom jests, unless they be grim; and 
vet the Scriptures declare that “there 
is a season and a time to every pur- 
pose under Heaven”, including “a 
time to laugh”. Alas, the Scriptures 
contain no clue as to what or who 
may be laughed at, or even when the 
time to laugh matures. As Stephen 
| .eacock observed, “One looks in vain 
for conscious humor” in the Scrip- 
tures. Mark Twain, after having vis- 
ited Damascus, claimed that there 
was at least one joke in the Bible 
when we read of “the street (in Da- 
mascus) which is called Straight”. 
(Acts 9:11) 


Links Between Lawyers, 
Literature and Humor Are Endless 
[he links between the lawyer and 
history, literature and humor are 
endless. Notwithstanding the indis- 
pensable character of their services 
to an orderly society in a civilized 
state, lawyers and judges have been 
continuous targets for attack with the 
weapons of jests and laughter. The 
very theory of advocacy independ- 
ently of the advocate’s personal be- 
lief as to the right or wrong of an 
issue, useful as it has proved in prac- 
tice, is not one that commends itself 
to the popular conscience without 
some explanation. John Gay, the 
Seventeenth Century poet, declared: 
I know you lawyers can, with ease, 
Twist words and meanings, as you 
please; 


That language, by your skill made 
pliant 

Will bend, to favor every client; 

That ‘tis the fee directs the sense, 

To make out either side’s pretense. 

The Hundred Merry Tales, first 
published in 1526, contains in Tale 
No. 57 the following jest: 

A woman demanded a question of 
a little child, son of a man of law, “of 
what craft his father was,” which 
child said “his father was a crafty man 
of law.” 

Since all the jests in this book are 
followed by a moral, we learn that 

By this Tale, a man may perceive 
that some time peradventure young 
innocents speak truly unadvised. 

In Tale No. 22 we learn of the 
corrupt man of law: 

There was a man of law which, on a 
time, should be judge between a poor 
man and a rich. The poor man came 
and gave him a glass of oil (which 
was as much as his power could stretch 
to) and desired that he (the judge) 
would be good in his matter. “Yes,” 
quod he, “the matter shall pass (go 
easily) with thee.” The rich man 
perceiving that, sent to the same judge 
a fat hog and prayed him to be 
favorable on his side. Wherefore, he 
gave judgment against the poor man. 
When the poor man saw that he was 
condemned, piteously complaining, he 
said to the judge, “Sir, I gave you a 
glass of oil and ye promised by your 
Faith the matter should pass with me.” 
To whom the judge said, “For a truth 
there came a hog into my home which 
found the glass of oil and overthrew 
and break it, and so through the 
spilling of the oil I clean forgot thee.” 

The moral added to this tale was, 

Whereby ye may see, that every man 
amonge the rich hath his will, the 
poore taketh wronge. 
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NAT SCHMULOWITZ 


First Edition of 

Joe Miller's Jests in 1739 

The point of this satiric jest, re- 
flecting upon the administration of 
justice in England, which favored the 
rich against the poor, runs through 
many jest books of the Sixteenth, 
Seventeenth and Eighteenth Centu- 
ries, and in a subsequent edition of 
Joe Miller’s Jests, the first edition of 
which appeared in 1739, we find in 
Jest No. 947 John Horne Tooke’s 
opinion upon the subject of law. 
“Law,” he said, “ought to be not a 
luxury for the rich, but a remedy to 
be easily, cheaply and speedily ob- 
tained by the poor.” A person ob- 
served to him: “How excellent are 
the English laws because they are 
impartial and our courts of justice 
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are open to all persons without dis- 
tinction”. Whereupon Tooke an- 
swered: “And so is the London Tav- 
ern to such as can afford to pay for 
their entertainment”. 

In one early jest book you will find 
the gag-line declaring that “laws are 
like cobwebs which catch the small 
flies but are broken by the great 
ones”. In another, you will find “law 
and equity” described as “things 
which God hath joined but which 
man hath put asunder’. In still an- 
other you will find an idle justice of 
the peace described as being “like a 
picture of St. George upon a signpost 
with his sword drawn to no pur- 
pose”; and in another, that “lawyers’ 
houses are built on the heads of 
fools”. 


Jests Are Political and Social 
Factors of Manifold Force 


Thousands upon thousands of jests 
directed against prevailing human 
institutions, the weaknesses of the 
individual functionaries, the peculi- 
arities and apparent injustices of 
specific human conduct, all found 
their way into the hundreds of early 
jest books, many, if not most, of 
which have not survived. 

The first impression of most per- 
sons on reading a book of jests is that 
it is prepared for their momentary 
diversion, to be bought in a book- 
store, perhaps in a railroad depot, 
cursorily read and deliberately for- 
gotten in one’s berth or drawing 
room. However, the moment one 
approaches this type of literature in 
a critical spirit, it begins to wear a 
changed and even a more interesting 
aspect. The philosophical student 
will find in jest books much that is 
new and curious, lying either on the 
surface or not very far from it. If he 
investigates the psychological litera- 
ture on jests and laughter, he will 
find it no laughing matter. On this 
subject, he will find many erudite 
and heavy books, both in size and 
substance. I have read many of them. 
However, I still laugh without at the 
moment knowing whether I laugh 
because of this or that scientific prin- 
ciple laid down by Hobbes, or Berg- 
son, or Freud, or Meier, or Plato or 





Aristotle, or a host of others, who 
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were unwilling to admit that they 
were dealing with a phenomenon be- 
yond the reach of human understand- 
ing and quite unexplainable. 

The jest printed or spoken has 
proved in all ages a factor of mani- 
fold power and force. It has laughed 
at some things because they were new 
and at others because they were old. 
It has preserved records of persons 
and ideas and trends of ancient by- 
gone manners which must otherwise 
have perished. Jests have been used 
as a means for the exposure of weak- 
nesses and vices in an enemy, a rival, 
or an obnoxious public character. 
Jests have detected and exposed the 
impostor and have saved man from 
the oppression of false leaders. ‘They 
have ridiculed and exposed corrup- 
tion and imperfections in the body 
politic and in the social machinery. 
Some of the humorous writings of 
Dickens and the dialogues and lyrics 
of Gilbert and Sullivan, among many 
others, may serve to illustrate what 
we mean. Jests and laughter have 
been inspired by indignation, reform, 
comradeship, democracy and ideal- 
ism. All of these are good and ines- 
capable “down to earth” emotions of 
the human animal. These seem to 
be some of the more important causes 
and the occasions for jests and 
laughter. 


A Graphic Jest Is a 
Message of Propaganda 


Dunham in his recent book, Man 
Against Myth, says that “Events con- 
tain a hidden laughter which bubbles 
up to disturb the sober surface”. A 
jest, like the cartoon or caricature 
which it often supplements and in- 
terprets, is a message of propaganda; 
though in form it wears the mantle 
of humor, its substance frequently 
reflects profound sensitivity to the 
realities of the very moment when 
the jest is born. 

A long roster of graphic jesters 
with a keen sense of social and polit- 
ical evils current in their day and 
country comes to mind, and I pause 
to name only a few like Hogarth of 
England with his Gin Lane, Beer 
Street, Harlot’s Progress, Rake’s Prog- 








ress, and Marriage a la Mode; Dau- 
mier of France, with his social and 
political cartoons in which bourgeois 
society and the administration of 
law and justice were ridiculed; and 
Thomas Nast, an American, who be- 
cause of his searching wit and humor 
is credited with primary responsibil- 
ity for the elimination of the Tweed 
Ring of New York. 


“Laughter Requires Some 
Sort of Liberty” 


In his book, Nature of Laughter, 
Gregory declares that 
. the way men laugh and the 
things they laugh at, reflect their taste, 
thoughts and sympathies. On a wider 
scale, society offers its pulse in the 
nature of its laughter, and the fortunes 
of laughter reflect the movements of 
civilization. The laughter of any 
community often throws a fitful light 
both by the occasions that prompt it 
and by those that quell it. Laughter 
will be what man makes it, though 
since reciprocity pervades life, man 
will also be, in some measure what 
laughter makes him. Laughter requires 
some sort of liberty. 

That’s the point! Laughter re- 
quires some sort of liberty. Penjon, a 
modern French philosopher, in an 
essay on “Laughter and Liberty,” 
said that 

Liberty is the universal cause of 
laughter. Our national freedom is, 
during the course of our lives, fre- 
quently opposed by various constraints 
and the partial release of those con- 
straints produces a feeling of free joy 
in living. The laughter which always 
expresses liberty may take many forms. 
Before Penjon, about 1711, Lord 

Shaftesbury, in his famous essay on 
the “Freedom of Wit and Humor,” 
indicated the relationship between 
humor, laughter and the freedom of 
expression thus: 

The natural free spirits of ingenious 
men if imprisoned or controlled, will 
find out other ways of motion to 
relieve themselves in their constraint; 
and whether it be in burlesque, mimi- 
cry, or buffoonery, they will be glad 
at any rate to vent themselves, and be 
revenged on their constrainers. . ."Tis 
the persecuting spirit has raised the 
bantering one. 

Max Eastman takes a different 
point of view: 

Laughter is liberty—yes, it is one of 
the things that we are most likely to 
do when we are set free. But it is not 
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what we always do; sometimes we 
shout. And it is a thing that we do 
upon other occasions also; we laugh 
at our chains. Therefore, however 
happily they may be associated to- 
gether, and however much a feeling 
of liberty may sometimes accelerate 
yur laughter and flavor the enjoyment 
of a joke, liberty is not laughter and 
cannot fundamentally explain its 
existence. 


Political Jesting as Criminal 

Conduct in Totalitarian Lands 
Between World War I and World 
War II, we observed in three areas in 
Furope the rise of power of three 
political leaders, each of whom sym- 
bolized a philosophy of government 
which involves the virtual religious 
worship of the state and its leaders. 
In all three of these countries, jest- 
ing, particularly political jesting, or- 
ally or in print, became, and in one of 
these countries still is, criminal con- 
duct, In fact, a Soviet professor of in- 
ternational law, appearing before a 
United Nations Committee, made 
this equivocal and yet significant 
statement: 

Man should have no rights that 
place him in opposition to the com- 
munity. 

Last June 28, a Hungarian Govern- 
ment spokesman announced that 
thenceforth all news correspondents, 
foreign and domestic, can be sen- 
tenced to death for reports consid- 
ered “harmful” by the Communist- 
dominated regime. 

This question immediately arises: 
Is a Russian “in opposition to the 
community”, or is a newspaper man 
“harmful” when he tells or writes a 
jest which may subject Stalin or 
Molotov, or a Hungarian political 
puppet, or some of their political 
theories, to either scorn, contempt or 
ridicule? Shakespeare expressed the 
thought that: 

A jest’s prosperity lies in the ear 

Of him that hears it; never in the 

tongue 

Of him that makes it. 


The Nazis Created Joke Courts 
To Restrain Freedom of Humor 


The Nazis, Fascists and Communists 
adopted the philosophy that: 
A jest’s criminality lies in the tongue 
Of him that makes it; and may even 
extend to the ear 
Of him that hears it. 


To satisfy this philosophy, the 
Nazis created what were popularly 
called Joke Courts. What they were 
called in Italy or are called in the 
Soviet Republics, we do not know. As 
long ago as 1764, a professor of phi- 
losophy at Berlin, a member of the 
Royal Academy, George Fred Meier, 
in a book entitled The Merry Philos- 
opher, outlined the philosophy and 
science of jesting, and advanced the 
thought that certain types of jests 
might be criminal. In fact, he indi- 
cated that some persons indiscrimi- 
nately condemn all laughter and jest- 
ing as criminal, although he was 
unwilling to go that far personally. 

Perhaps with Professor Meier’s phi- 
losophy as their foundation, the 
Nazis soon realized that they ought 
to do something about jests which 
had their distinctive place in the 
wide field of freedom of expression. 
The first act of despotism in the 
nations where freedom has been lost 
in our time was to attack and destroy 
the ability and the right of all to 
tell the truth orally or in print. This 
restraint upon freedom of expression 
included the denial of the right to 
tell or print jokes, particularly those 
which reflected upon their leaders 
and political institutions. In support 
of that general philosophy, the Nazis 
soon developed an elastic, standard- 
less code for prosecution. 


Totalitarians Banned Jests and 
Laughter, Lest They Arouse 
Resistance 


The Nazi, Fascist and Communist 
leaders became aware that jests are 
often struck “like sparks from the 
flint” of mental resistance to an un- 
welcome “new order”. Jests tinged 
with satire and supplemented with 
laughter are often generated by deep 
hate and intended as useful weapons 
of offense. They often prove them- 
selves as destructive psychological 
weapons—producing their own coun- 
ter-strategy of terror. Jests and laugh- 
ter are usually merciless in their at- 
tacks upon the monstrous distortions 
of life caused by demagogues and ty- 
rants. The walls of Jericho have 
tumbled down at many a trumpeting 
jest. 


The laughter of men over jokes 
which subjected the Nazis and their 
leaders in the beginning of their 
regime to scorn, contempt and ridi- 
cule, bewildered and _ tormented 
them. As a result, they invoked the 
use of penal weapons by which to 
suppress the joke and gag the gag- 
men. Joke-mongering became crim- 
inal conduct in Nazi Germany. 
Arrest and prosecution, fine or im- 
prisonment, confronted every Ger- 
man who, either as an amateur or a 
professional, aspired to become the 
German counterpart of Fred Allen, 
Bob Hope, Jack Benny, Henry Mor- 
gan, or other American comedians. 

These prosecutions in Joke Courts! 
represented a threat of Nazi law to 
certain basic, unalienable rights and 
innate human emotions. Many in Na- 
zi Germany were arrested, detained or 
imprisoned without trial or hearing, 
charged in generality with some “act 
against the will of the Fuehrer, or 
an act against the Nazi-Weltanschau- 
ung (world outlook), against the no- 
tion of the State and against the Nazi 
Government”. These are Goering’s 
own words, as conveyed to the mem- 
bers of the Academy of German Law. 
Such a forbidden act was performed 
by telling a joke, especially a politi- 
cal joke. 

The lawyer prosecuting the crimi- 
nal joke-monger and the lawyer de- 
fending him were required to be Nazi 
lawyers, for the official instructions 
concerning the exercise of the law- 
yer’s profession stated 

. . the lawyer of German blood, in 
the sense of the Nationalist Socialist 

Party, has to cooperate in the great 

tasks of the German people and to 

take an active part in the National So- 
cialist movement. . . . Consequently, 
only those who recognize fully this 

National Socialist spirit may be law- 

yers.? 


Of course the judge before whom 
the joke-monger was tried was no 
longer a member of a strong, in- 
dependent branch of the govern- 
ment, free from interference by the 
(Continued on page 430) 





1. See Skeleton of Justice, page 204, ef seq., 
E. P. Dutton & Company, 1941. 

2. See The Threat of Nazi Law to All Funda- 
mental Legal Principles, by Henry Lunau, American 
Foreign Law Association Proceeding No. 23. 


May, 1948 * Vol. 34 363 


Liberty, Laughter and the Law quae 





















































-. 


George Rossman: 


Supreme Court of Oregon and Its Chief Justice 


® Oregon is one of the States in which the Chief Justice of 
its highest Court is chosen by the members of the Court. 
Although the State has a population of more than 1,000,000, 
its judicial system is not complex. The trial Court of general 
jurisdiction is known as the Circuit Court, which comprises 
eighteen judicial districts, each consisting of one to five 
counties and having one to nine judges. Three of the districts 
have three counties each but only one Circuit Judge; 
Multnomah County (Portland, with a population of about 
400,000) is a district and has nine judges. Salem is the State 
capital and the seat of the Supreme Court. 

Except in actions for the recovery of money or damages 
where the amount involved is less than $250, there is a direct 
appeal as of right from a Circuit Court to the Supreme Court. 
There are no intermediate appellate Courts. Inferior Courts 
are Justice of the Peace Courts in most counties, with District 
Courts in some of the larger counties and civil jurisdiction 
up to $1000 concurrently with the Circuit Courts. From these 
inferior Courts there is an appeal to the Circuit Court, where 
the case is tried de novo. Most of the counties have what are 
called County Courts, utilized mostly for the carrying on of 
county business; and the County Judge, who need not be a 
lawyer, is Chairman of the Board of County Commissioners and 
also has probate jurisdiction in most counties. In some of the 
larger counties probate jurisdiction is in the Circuit Court; in 
others, contested matters may be transferred to the Circuit 


Court. 

With respect to the Supreme Court and the Circuit Courts, 
there has been no agitation for a major change for many 
years. Improvements sought have been in giving the probate 
jurisdiction to the Circuit Courts and converting the Justice 
Courts into District Courts. Judges in Oregon are elected. 
Appointments to fill vacancies are by the Governor for un- 
expired terms. Election is on a non-partisan ballot without 
designation of political party. The names of the two candi- 
dates receiving the highest votes in the primary appear on 
the ballot unless one of them has received a majority vote, 
in which event only his name goes on the ballot at the 
general election. Judges of the Supreme Court and Circuit 
Courts are elected for six-year terms. 

The members of the Supreme Court are: 


(I PN 8.5. oo eahwieccesistewscvws Chief Justice 
| eee errr Acting Chief Justice 
8 eT ee Associate Justice 
Be, ORT OCT Te Associate Justice 
5. TOME 6 sioisindn Hhwsndopesancesy Associate Justice 
SOT OOEINGE «5. «..dciawne usd Ke decades Associate Justice 
fees ce es. SE OC ree Associate Justice 


Under the statute, an Acting Chief Justice is chosen to per- 
form the duties of the Chief Justice in the event of his absence. 
The following sketch of the Chief Justice gives further details 
of the history and functioning of the Oregon judiciary. 





Sketch of Chief Justice Rossman’s Career 


Seattle hosts in September. In any 
event, Washington’s loss became Ore- 











® An Act of the Legislature of Wash- 
ington State in 1909 gave to Oregon 
the useful citizen who is the present 
head of its judicial system. In March 
of 1910, George Rossman was gradu- 
ated from the University of Chicago 
Law School. He returned to Tacoma, 
in Washington, to decide whether 
he should practice law there or 
go north thirty miles to Seattle. To 
his dismay, he learned that the Legis- 
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lature had enacted that for two years 
no applicant would be eligible to 
take the Bar examinations unless he 
had registered with the Clerk of the 
Supreme Court before January 1, 
1910. This young Rossman had not 
done, So he went to Portland, his 
strong second (or third) choice, and 
was admitted to the Oregon Bar thir- 
ty-eight years ago this month. Oth- 
erwise he might have been one of our 


gon’s gain. 

He was not a native of the Pacific 
Northwest, and had not planned 
from the first to become a lawyer. 
Born in Chicago on March 8, 1885, 
the son of a carpenter who special- 
ized in winding staircases and had 
acquired a planing mill, George was 
taken to Seattle at the age of two 
and a half years, and later to Ta- 
coma, where his father’s sawmill ven- 
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ture failed and George had to quit 
school at the age of fourteen. His 
ambition was to be an architect. So 
he worked daytimes in “special de- 
livery” in a Tacoma department 
store, attended night classes in the 
YMCA, and _ studied architecture 
through mail courses in the Inter- 
national Correspondence School. At 
\7 he entered Whitworth College in 
facoma, but worked nights at car- 
pentry and drawings for buildings. 
Before graduation, he switched to 
law, and came east to Chicago. 

Upon his admission to the Oregon 
Bar in 1910, he formed a partnership 
with A. King Wilson and O. A. Neal, 
the latter of whom is still practicing 
in Portland. His work for seven 
vears was largely as a lawyers’ lawyer; 
the tall, gangling young lawyer won 
respect in all Courts of the State. In 
the Spring of 1917, at the age of 
thirty-two, he took appointment as 
Municipal Judge, “for a year or so”. 
He has been on the bench ever since. 
From the outset an outstanding char- 
acteristic of his judicial work was 
manifest—his concern that both civil 
and criminal justice in the lowest 
Courts shall be administered fairly 
and even-handedly, and also with 
kindliness and human understand- 
ing, so that the great number of peo- 
ple who have contact only with those 
Courts shall have a belief in their 
integrity, impartiality, and solicitude 
for fair play. 


Elevation to the Circuit Court 
and Supreme Court 


Recognition of Judge Rossman’s le- 
gal scholarship and capacity for ju- 
dicial work led to his promotion to 
the Circuit Court of Multnomah 
County in 1922. In that capacity he 
converted his chambers on Saturday 
afternoons into an unofficial legal 
aid agency, because of the large num- 
bers of people he saw coming into 
the Public Welfare Bureau on the 
same floor as his courtroom. In this 
extra-curricular activity, he quietly 
gave friendly and helpful advice 
to the unfortunate and the anx- 
ious, and referred many of their 
problems to young lawyers. Nowa- 
days the Oregon State Bar has a well- 
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staffed bureau to look after such 
needs. 

In 1927 his competent services in 
the Circuit Court were rewarded by 
appointment to the Oregon Supreme 
Court. He succeeded Chief Justice 
George H. Burnett, one of Oregon’s 
leading jurists, who had died after 
thirty-five years of judicial service. 
At that time the position of Chief 
Justice was held by the eldest of the 
Justices whose terms would first ex- 
pire. Thus the office rotated every 
two years. In 194] the method of se- 
lection, although not the term, was 
changed so that the members of the 
Court themselves now choose the 
Chief Justice. Judge Rossman was 
made Chief Justice by his associates 
for a term which began January I, 
1947. 

At the risk of adding to the length 
of this sketch, it seems appropriate 
to utilize it to tell and record in the 


JouRNAL the unique and stirring 
story of the beginnings of a judicial 
system in the region which is now 
Oregon, Washington State, and ter- 
ritory eastward of them. It may in- 
terest especially those of our readers 
who are planning to go to our An- 
nual Meeting in Seattle on Septem- 
ber 6-9. The history of first steps to 
“establish justice” and assure “the 
blessings of liberty” through law-gov- 
erned Courts in a great area of 
America is a part of our priceless 
heritage, well worth the space here. 

In the vault of the Clerk’s office of 
the Oregon Supreme Court is an his- 
torical volume—the “Supreme Court 
Record—Book No. 1”, covering 1844 
to 1848, which were the four years 
immediately before Oregon became 
a Territory. The predecessor of the 
present Supreme Court of Oregon 
actually came into being in 1841. 
The Oregon Country then covered 
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all the territory west of the Rocky 
Mountains between the northern 
of California and the 
southern boundary of Alaska; i.e., 
the present States of Oregon, Wash- 
ington and Idaho, and parts of Wy- 
oming, Montana and British Colum- 
bia. It about 500,000 
square miles, and had an Indian 
population of about 50,000 and a 
white population which probably 
did not exceed 500. This was two 


boundary 


contained 


years before the beginning of the 
momentous covered-wagon migration 
over the Oregon Trail. It was before 
“fifty-four-forty or fight”, five years 
before our northern boundary west 
of the Rockies was fixed at the 49th 
parallel after a controversy that had 
seeds of war, and about eight years 
before the wife of Abraham Lincoln 
changed the course of history by per- 
suading her lawyer-husband to de- 
cline appointment as Governor of 
the new Oregon Territory. 

The white residents in 1841 were 
largely American missionaries and 
British fur traders of Hudson’s Bay 
Company. Such judicial administra- 
tion as the region theretofore had 
was furnished through justices of the 
peace appointed by Dr. John Mc- 
Loughlin, Chief Factor of Hudson’s 
Bay Company, with others appoint- 
ed by missionaries; there is a record 
of a self-created jury for the trial of 
a murder case in 1835. 


Establishment of. Provincial 

Government and a ‘‘Supreme Judge”’ 
The immediate occasion for the es- 
tablishment of a judiciary in 1841 
was the death in that year of a well- 
known resident and American citi- 
zen, probably the wealthiest man in 
the Territory—Ewing Young. At the 
end of his funeral service, those pres- 
ent discussed what should be done 
with his property, since he left no 
will or known heirs. Three days 
later, on February 18, 1841, a meet- 
ing elected Dr. Ira L. Babcock to 
the office of “Supreme Judge with 
Probate Powers’, and chose also a 
Clerk, Recorder, High Sheriff, and 
three Constables. The selection of a 


Governor and other officials was de- 
ferred, as was also a Code of laws; in 
the meantime, Dr. Babcock was in- 
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structed to act according to the laws 
of the State of New York. Thus a 
government was created—later called 
a “provisional government”. At the 
outset it was neither a part of the 
United States nor of Great Britain, 
but independent. 

Dr. Babcock was not a lawyer but 
a physician, who had come recently 
to the Oregon Country from New 
York. That probably accounted for 
selecting the laws of that State; but 
neither at that time nor probably 
for ten years afterward was there any 
copy of the New York Code in the 
whole Oregon Country. Three years 
later, after a legislature had been es- 
tablished, the laws of the Iowa ‘Ter- 
ritory were substituted—possibly be- 
cause of the availability then of one 
or more copies of the Iowa Terri- 
torial Code of 1839. 

The estate of Ewing Young “es- 
cheated” to this independent gov- 
ernment by the process of appropri- 
ating it for the construction of a log 
jail, although in 1863 the State final- 
ly paid the value of the estate to a 
claimant son in New Mexico. Dur- 
ing a period of about twenty years 
from 1841, the population of the 
Oregon Country increased a hun- 
dred-fold or more; and the needs for 
civil government and _ particularly 
for Courts grew apace. In 18435 a 
more permanent organization was 
formed, including a Supreme Court 
“consisting of a Supreme Judge and 
two Justices of the Peace”; the coun- 
try was divided into districts, and a 
legislature was established. In 1845 
by vote of the people, the “Organic 
Law” was adopted, somewhat in the 
nature of a Constitution but more 
like the Mayflower Compact, Not un- 
til the following year, by treaty with 
Great Britain, was the dividing line 
west of the Rockies established. So 
the “Organic Law” provided that 
the oath of all officers “under this 
compact” to support the “Organic 
Law” was qualified “so far as said 
organic laws are consistent with my 
duties as a citizen of the United 
States, or a subject of Great Britain”. 
On August 14, 1848, the Territory of 
Oregon was established by Act of 
Congress; on February 14, 1859, the 


State of Oregon was admitted to the 
Union. 


History of the Volume of Business 

of the Supreme Court 

The first volume of the Oregon Re- 
ports, with 394 pages, commences 
with the December 1853 term of the 
Supreme Court of the Territory, no 
written opinions having been given 
by the Territorial Judges prior to 
that time. It includes all the opin- 
ions of the Supreme Court of the 
Territory, the Supreme Court of 
the State and the United States 
District Court for Oregon, between 
1853 and 1862. The next volume of 
343 pages contains opinions of the 
Supreme Court from 1862 to 1869. 
The growth of the business of the 
Court since then may be judged by 
the fact that when the present Dean 
of the Oregon Bar, W. Y. Masters, 
was admitted to practice in 1884, 
there were ten volumes of Oregon 
Reports; when Judge Rossman was 
admitted in 1910, there were fifty- 
six volumes; when he was appointed 
to the Supreme Court in the fall of 
1927, there were 122 volumes; and 
at the present time (with the printer 
a year and a half behind), there are 
179 volumes. 

This does not mean that there has 
been a constant increase in the busi- 
ness of the Court. The high point 
seems to have been in the decade 
from 1910 to 1920, when the Court 
disposed of an average of 235 cases 
per year by written opinions. Then 
for some reason the number of ap- 
peals began to decline. They took a 
sharp drop during the war years to 
an average of 196 cases per year. 
Since World War II the business of 
the Court is increasing, but it is still 
far below its high point of thirty 
years ago. Other State judicial sys- 
tems are believed to have undergone 
a like experience, 


An Exponent of Dean Wigmore’s 
Concept of Rules of Evidence 
Readers of the JouRNAL will recall 
Dean John H. Wigmore’s bold at- 
tempt in April of 1936 to appraise 
the State Supreme Courts of the 
country (22 A.B.A.J. 227). That ap- 
praisal was based, as he pointed out, 
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on a study of their opinions on 
points of evidence law during an 
eight-year period (1925-1932). But, 
after sizing up the Courts to give 
honor to whom honor is due”, he 
isted some twenty-two members of 
the State judiciary of the country 
whom he regarded as pre-eminent 
in the law of evidence. Among these 
was Judge Rossman, who had been 
on the Oregon Supreme Court for 
only five years of the period scruti- 
nized. During the ten years before 
judge Rossman’s appointment to the 
Supreme Court, he had been a lec- 
turer in Evidence, Corporations and 
Pleadings at the Northwestern Col- 
lege of Law in Portland. 

Wigmore’s influence can be traced 
time and again in Judge Rossman’; 
opinions. An illustration is the 
much-argued Wigmorian doctrine of 
presumptions—that a presumption is 
a procedural device only, to regulate 
the order of proof. When Judge 
Rossman went to the Supreme Court 
several of its decisions had held that 
a presumption “is evidence”. Six 
months later he referred with ap- 
proval to the then familiar analogy 
of presumptions: “The bats of the 
law, flitting in the twilight but dis- 
appearing in the sunshine of actual 
facts” (Nash v. Baun, 124 Ore, 485, 
264 Pac. 846). This was, of course, 
directly contrary to the concept that 
a presumption “is evidence”. Sev- 
eral times afterward, he again sup- 
ported the doctrine of his distin- 
guished mentor. French v. State In- 
dustrial Accident Commission, 156 
Ore. 443; 68 Pac. (2d) 466; Bunnell 
v. Parelius, 166 Ore. 174, 111 Pac. 
(2d) 88. In the Bunnell case his view 
of presumptions was expounded in a 
specially concurring opinion; but a 
ruling on the nature of a presump- 
tion was not necessary to the de- 
cision. In Wyckoff v. Mutual Life 
Insurance Co., 173 Ore. 592, 147 Pac. 
(2d) 227, the views which Rossman 
had theretofore espoused, following 
Wigmore, were ably presented in a 
dissenting opinion by Mr. Justice 
Brand. Largely on the basis of the 
statute and the doctrine of stare 
decisis, the Court, in an able opinion 
by Mr. Justice Belt, refused finally 





to follow the Wigmorian concept. 


May a Witness’ Opinion ‘Invade 
the Province of the Jury’? 


On many occasions the Oregon 
Court, like many others, had ruled 
that a witness cannot give his opin- 
ion upon the very question to be 
submitted to the jury—because it 
“invades the province of the jury”. 
But in Goldjoot v. Lofgren, 135 Ore. 
533, 290 Pac. 843, Judge Rossman 
laid bare the fallacy of the much- 
abused phrase: 

It is impossible for a witness to 
usurp the province of the jury by 
merely expressing an opinion upon 
the very issue before it. His credibility, 
the soundness of his judgment, and 
the existence of the facts recited in 
the hypothetical question, upon which 
the opinion is predicated, all wouid 
remain for the jury’s determination. 

He recognized, however, that al- 
though the phrase used to describe 
the rule is deceptive, the rule itselt, 
when properly applied, “serves a 
good purpose”, because it 
cautions counsel to confine the hypo- 
thetical question to the specific issue 
upon which an expert's opinion is 
really admissible and it has a tendency 
to break up the question into a sufh- 
cient number of parts so that the 
expert’s answer will be as serviceable 
as possible to the jury. 


Comment on Other Notable Opinions 
by Judge Rossman 

Although limitations of space pre- 
clude any comprehensive review of 
Judge Rossman’s opinions during his 
twenty years’ service, the following 
may be illustrative of his mode of ap- 
proach as to evidence and trials: 
Coles v. Harsch, 129 Ore. 11, 276 Pac. 
248, involving various aspects of 
privileged communications; Reid v. 
Yellow Taxi Co., 131 Ore. 27, 279 
Pac, 635, a specially concurring opin- 
ion which disagreed with the ma- 
jority view that a physician who ex- 
amines a personal injury plaintiff for 
the purpose of qualifying as a wit- 
ness cannot relate the history of the 
case; Raymond v. Shell Oil Com- 
pany, 165 Ore. 11, 103 Pac. (2d) 745, 
reviewing the rule which renders 
admissible statements that accom- 
pany a relevant material act, soine- 
times called res gestae; Bradford v. 


George Rossman 





Bradford, 165 Ore. 297, 107 Pac. 
(2d) 297, pointing out limitations 
on the rule rendering statements 
admissible when made in the pres- 
ence of a party; Thorne v. Edwards, 
147 Ore. 443, 34 Pac. (2d) 640, as 
to the admissibility of collateral 
agreements under the parol evidence 
rule; State v. Black, 150 Ore. 269, 
42 Pac. (2d) 171, 44 Pac. (2d) 162, 
reviewing non-testimonial evidence 
not protected by the privilege against 
incrimination; and In Re Jennings, 
154 Ore, 482, 59 Pac. (2d) 702, as to 
when an admission of presence at 
the scene of a crime involves self 
incrimination. 

In Eastern and Western Lumber 
Co. v. Patterson, 124 Ore. 112, 258 
Pac. 193, 264 Pac. 441, 60 A.L.R. 
528, the original decision had been 
filed before Judge Rossman’s ap- 
pointment to the Supreme Court. 
A four-to-three ruling was that funds 
of the State Industrial Accident 
Commission could not be used to 
erect a State office building. Upon 
the death of Mr. Justice Burnett, 
who had voted with the majority, 
and Rossman’s appointment to suc- 
ceed him, a rehearing was granted 
and the original ruling reversed. The 
new State office building was there- 
upon built, in the same block in 
which the Supreme Court building 
is situated. 

In Lamb v. Silver Falls Timber 
Co., 133 Ore. 468, 277 Pac. 91, 286 
Pac. 527, 291 Pac. 375, Judge Ross- 
man’s opinion blazed the trail for 
a line of decisions extending the 
coverage of the Workmen’s Compen- 
sation Act to injuries suffered by an 
employee while being transported to 
his place of employment by means 
furnished by the employer, even 
when he was off the employer’s 
premises. 

Another of Judge Rossman’s opin- 
ions which seemed at the time a de- 
parture from the rule of prior cases 
was In re Edwards’ Estate, 140 Ore. 
431, 14 Pac. (2d) 274, which estab- 
lised for the first time the right of 
survivorship in joint bank accounts. 
Thus was first recognized in Oregon 
this type of “the poor man’s will”. 

(Continued on page 431) 
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The Right Use of Words: 


Skill in Phrasing Essential for Lawyers 


by Ben W. Palmer + of the Minnesota Bar (Minneapolis) 


® Shortly before Sir Norman Birkett's counsel on “The Art of Advocacy” came to 
the desks of our readers (34 A.B.A.J. 4; January, 1948), Ben W. Palmer sent us another 
of his brightly written contributions, in somewhat the same field but dealing with 
its aspects in a very different way. ; 

Mr. Palmer writes from experience as a trial lawyer and from his wide ranges of 
study of literature and history. To him it is basic that under a supremacy of law, 
justice is best attained through the trial of cases before competent and impartial 
judges, by opposing lawyers who each employ the arts and stratagems of advocacy 
in presenting the causes of their clients. The British and American tradition is that 
while this concept of courtroom trials of accused persons may result occasionally in 
on escape of the guilty, it is the bulwark against conviction of the innocent, which 
our system of justice would regard as intolerable. The opposite Soviet, collectivist 
or positivist theory of “justice” seems to be that if a sufficient number of persons are 
“liquidated” by the state, the probabilities are that among them will be some whose 
continued existence would have been detrimental to the interests of the government. 

In any event, Mr. Palmer has again written an entertaining narrative, in demonstra- 
tion of the Anglo-Saxon concept and in portrayal of the arts and skills of the trial law- 
yer. It all leads irresistibly to the conclusion that skill in characterization and art in the 
use of words, in advocacy or in draftsmanship, are indispensable equipment for 
effective work in our profession. Mr. Palmer is a valued member of the Advisory 
Board; a sketch of his career was in 32 A.B.A.J. 605; September, 1946. 





His words like nimble and airy servitors— 


of his necessary equipment and prep- 
Milton 


aration in courtroom or in confer- 
ence, or in his work in public causes. 

For a courtroom trial, the lawyer, 
like a skillful playwright, will with 
the utmost economy of means, first 
carefully plan his introduction or ex- 


® The highly effective trial lawyer is 
a playwright, scene-designer, stage di- 
rector, actor, and perhaps prompter. 
He may not, like Rossetti, try to 





paint his sonnets and write his pic- 
tures or, like Mallarme, attempt sym- 
phonies in words, confounding the 
arts. But he must know much more 
than the law and the prophets of the 
law. Art and skill in having the right 
word, phrase, characterization, even 
epithet, at the right time, is a part 
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position, his development, his clashes 
of dramatic action, his progressively 
stronger climaxes, to the high point 
and culmination of the plot. His 
characters are stereotypes: His adver- 
sary the villain, his client a hero to 
be rewarded or a heroine to be res- 
cued. The jury, he hopes, will be the 


deus ex machina. His mastery of the 
use of words may be the measure of 
his effectiveness. 

Like the fourteen lines in a sonnet 
or the unities to a classical dramatist, 
the obstacles with which he must 
cope, the rules within which he must 
work, are the laws of evidence, the 
need of proper foundation and the 
legal order of proof. Always consci- 
ous of these, he should never forget 
dramatic effect and the necessities of 
his plot. It is with these in mind that 
he plans the order of documentary 
proof and the parade of witnesses. In 
that procession he knows where to 
put the elephants, the lions, and a 
clown or two. He knows that the 
calliope is not necessarily the best at 
the end. His drama is of his client’s 
cause; his staging and acting are his 
contributions to the processes from 
which justice comes under a rule of 
law. It all has to be done with words, 
not mirrors. 

In his “plot” he uses contrast, sus- 
pense, surprise. There must be no 
monotony; the jury’s curiosity should 
be aroused to the point of expectancy 
and interest; at the right time they 
should be gratified. But the moun- 
tain must not bring forth a mouse. 
And above all there must be no 
creaking of the machinery: The high- 
est art is used to conceal art. 

For the advocate walks a perilous 
way. In many respects he has to be an 
actor, but more than any actor. For 
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we may momentarily be aware of an 
actor’s acting; indeed, our critical 
detachment may add to our apprecia- 
tion of his skill. But the essence of 
advocacy is sincerity. And once the 
wragic sock appears, or rouge or 
grease-paint wrinkle, the advocate’s 
case is gone. He must beware of over- 
acting, the artificial gesture, anything 
that smacks of the spot-light and the 
theatre. There must be sincerity of 
appeal to the sense of fair play, hu- 
manity, right, in the hearts and 
minds of those who are to give de- 
cision, 

Only the most naturalistic actor 
of the present era of naturalistic act- 
ing could be the advocate’s model, 
restraint his motto. He must not 
raddle his face. He may be able to 
recite the multiplication table or the 
alphabet in such tones as to make 
the angels weep, or vocalize “Meso- 
potamia” so as to draw iron tears 
down Pluto’s cheek; but he should 
be careful to leave the impression 
that his regard is for verities, not 
performance. 


Dangers as well 
as Drama in Courtroom Tactics 


And so it is with anger. If simu- 
lated for the dramatic effect of right- 
eous indignation or to satisfy a jury’s 
liking for contention in the court- 
room, the simulation must be real. 
And even genuine anger is a weapon 
that cuts both ways. It may recoil, 
and the advocate be hoist with his 
own petard. And certainly genuine 
anger should be avoided at any cost. 
For the athlete knows, as Seneca says, 
that “anger confounds art’’. For “in 
the very torrent tempest and, as I 
may say, whirlwind of your passion, 
you must acquire and beget a tem- 
perance that may give it smoothness”. 

The “plot” of your presentation 
needs be clear and dramatic; the art 
must be concealed. So also the stage- 
setting, the scenery and the costumes 
must be carefully prepared. The be- 
ginning of the setting, the build-up, 
is with the questioning of the first 
juror on the panel. The cello in 
minor key from the darkened or- 
chestra pit strikes the note of tragedy 
against an ominous background of 


muffled kettledrums before the rise 
of the opening curtain. And as the 
characters come upon the scene, their 
entrances are carefully cued, their 
exits made with most effective lines. 
The “stage business” receives atten- 
tion; even the costuming is given 
thought for appropriateness. We may 
recall some of the traditional mani- 
festations: 

Here is an inwardly merry widow, 
waiting for the funeral baked meats 
to furnish forth her marriage tables, 
demurely concealing her hopes of a 
second honeymoon upon an expected 
verdict beneath the conventional 
cerements of woe. Here is a woman 
plaintiff past the bloom of youth, 
whose counsel has been able to re- 
strain her natural propensity to dress 
herself for the occasion like a circus 
horse and impress the jury with an 
affluence which she does not possess. 
Every line of her costume, from care- 
fully blacked but somewhat worn 
shoes to noticeably pressed but some- 
what threadbare suit bespeaks a gen- 
teel poverty vainly attempting con- 
cealment. Here is a termagant ac- 
customed to brawling upon the 
housetops with a vituperative vocab- 
ulary that would be the envy of the 
profanest pirate, playing the part of 
injured innocence, modestly casting 
down her eyes and with apparently 
ingenuous innocence reluctantly re- 
peating “just exactly what her hus- 
band said”—stammering particularly 
at the naughty words. 


The Successful Lawyer Must 
Be a Master of Words 


Especially must the successful lawyer 
be a master of words. He must know 
not only the dictionary denotations 
so that he can think and speak with 
precision. He needs also to be thor- 
oughly familiar with their overtones 
of connotation, their subtle but ef- 
fective power of appeal to emotion or 
moral sentiments. 

There is a traditional vocabulary, 
a psychology of selection, that has as- 
pects of an art or skill, and may con- 
tribute to the result desired from the 
clash of contentions. Let us take, for 
analysis, the lawyer for the accused 
who avoids the ugly words “crime” 


Right Use of Words 


and “criminal”: “This poor unfor- 
tunate boy’s mistake”—so it is that 
the lawyer arguing to the jury refers 
to his client’s crime, Laying aside 
the fact that only a very short haircut 
conceals a liberal sprinkling of white 
in his boy client’s hair, let us stop to 
analyze the lawyer's phrase. ‘The con- 
notation of “poor” is helplessness, 
poverty, a call to charity: “The ne- 
cessitous man is not free”. “Un- 
fortunate” implies the fell clutch of 
circumstance, an iron predestination 
of heredity or environment as ines- 
capable as the avenging Furies of the 
House of Atreus. 

Of course the lawyer’s client be- 
fore a jury is a “boy”, since all de- 
fendants are ‘boys’ whenever pos- 
sible, just as any woman short of 
haghood is a “little girl” or if not too 
much afflicted with avoirdupois is a 
“little’ woman. And “mistake” is 
inevitable since it negatives exercise 
of the free will in doing what is 
known to be wrong and a sin against 
society. It was merely an error of 
judgment without injurious social 
consequences, such as any honest, 
well-intentioned and ordinarily law- 
abiding citizen might make in a 
moment of inadvertence, even as you 


or Il. 


Men Judge ‘The Names 
the Things Are Called" 


It is doubtful that our lawyer friend 
realizes in what illustrious footsteps 
he treads or how ancient is the line- 
age or geneology of his device to 
soften the jury’s indignation and the 
prosecutor's blows. He is merely ap- 
plying the principle that men in 
general do not judge things: They 
rather judge the names the things 
are called. Hence the importance of 
euphemism, the conscious choice of 
words for their overtones of conno- 
tation and appeal rather than merely 
for their denotation, their precision 
and accuracy of description. Hence 
also the importance of the choice 
of the right words to the objective 
seeker after truth. For his success or 
failure depends in large measure on 
his constant alertness in distinguish- 
ing connotation from denotation and 
in compelling each word to discard 
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its emotional baggage or at least to 
declare its content before passing the 
ports of entry of his heart and mind. 


The Advocate Must Distinguish 
Connotation from Denotation 


In the field of advocacy the impor- 
tance of this distinction and its bear- 
ing on the careful choice between 
competing synonyms was noted by 
Quintilian who drew upon his rich 
experience as a successful pleader at 
the Bar during the reign of Domitian 
in writing his Jnstitutio Oratoria. 
Teacher of the younger Pliny and 
first rhetorician to set up a genuine 
public school and receive a salary 
from the state, he said: 

Aristotle also urges a point... to 
the effect that since the boundary be- 
tween vice and virtue is often ill-de- 
fined it is desirable to use words that 
swerve a little from the actual truth, 
calling a rash man brave, a prodigal 
generous, a mean man thrifty; or the 
process may, if necessary, be reversed. 
And in another place, bearing up- 

on the importance of having the 
closing argument, he writes: 


The accuser has made a statement 
of facts and has... . made the facts 
seem worse than they are by the lan- 
guage which he has used. . . . What 
are we to do? Are we to restate the 
same facts? Yes, . . . but we must re- 
state them in a different way, alleging 
other motives and another purpose, 
and putting a different complexion 
on the case. Some imputations we may 
mitigate by the use of other words; 
luxury will be softened down into gen- 
erosity, avarice into economy, care- 
lessness into simplicity. 


The Choice of Words Puts 
Different Complexion on a Case 


The choice of words puts a different 
complexion on cases, whether in the 
courtroom or out of it. For few men, 
even the most hardened, can long 
exist without self-respect. And one 
of the chief means of preserving your 
self-respect as well as of avoiding the 
condemnation of others is to give 
pleasant, innocuous and if possible 
moral, names to socially injurious 
or wrongful acts. Thucydides tells 
us how the ancient Greeks suffered 
degradation of their morals and also 
concealed it by preventing the cus- 
tomary meaning of words. Unreason- 
ing rashness passed as “manliness”, 
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“inefficient inertia” as “prudence”. 
Thucydides knew “those who would 
carry through an odious deed under 
the cloak of a specious phrase”. Aris- 
totle wrote: “Pirates now call them- 
selves purveyors; and so it is allow- 
able to say that a man who has com- 
mitted a crime has “made a mistake”; 
and again; “the choleric and passion- 
ate man may be spoken of as frank 
and open, the arrogant as magnifi- 
cent and dignified—the foolhardy 
as courageous, the recklessly extrava- 
gant as liberal. For most people will 
think so.” 

This was akin to the Athenian 
practice of calling taxes “subscrip- 
tions” or “contributions”, the prison 
“the house”, the executioner a “pub- 
lic servant’, and a general abolition 
of debt a “disbursing ordinance”. So 
later Juvenal denounced the Romans 
for satisfying the consciences of rich 
criminals and encouraging them in 
their guilt by softening the names of 
their crimes. It was among the Ro- 
mans that the euphemistic expression 
for a thief was said to be “a man of 
three letters’—“f.u.r”. ‘“Timidity 
calls itself caution,’’ says Seneca, 
“meanness, thrift”. And Cicero says 
that he who would properly have 
been called a fighting enemy (perdu- 
ellis) was called a guest (hostis), “thus 
relieving the ugliness of the fact by a 
softened expression”. So the Greeks, 
perhaps in placation, called the Fu- 
ries, the “well-meaning ones”. 


Euphemism in Names 
and Characterizations 


The French, favoring the blackleg 
gambler, called him ‘an industrious 
chevalier’, The Italians when poison- 
ing was popular spoke of one who 
thus met death as having been “as- 
sisted”. Pistol objected to the odious 
word “steal”: “convey, the wise it 
call”, just as Sam Weller said: “When 
a poor fellow takes a piece of goods 
from a shop, it is called theft, but if 
a wealthy lady does the same thing, 
it is called monomania”. Does this 
not suggest the magniloquent ef- 
ficiency with which lovable Micaw- 
ber softened the jars of existence 
and suffused his drab and prosaic 
surroundings with a rosy haze of ver- 


biage, rounding the sharp points of 
life into curving contours, lines of 
beauty? His house becomes a “domi- 
ciliary accommodation”, his pittance 
from Uriah Heep “the stipendiary 
emoluments appertaining to his en- 
gagement”, his stays in prison and 
harassment by process-serving cred- 
itors the fate of “one destined after 
a protracted struggle, at length to 
fall a victim to pecuniary involve- 
ments of a complicated nature”. 

How easy it is for a spendthrift to 
call himself “generous”, a glutton 
“epicure” or “connoisseur”. A biog- 
rapher reveals his moral point of 
view as to his subject in referring to 
the latter’s adulteries as “irregular- 
ities of conduct”, just as such sins, 
when committed by a woman, are 
often called “indiscretions”. Plainly 
such users of beguiling or disarming 
words wittingly or not, are apt dis- 
ciples of that great master of senti- 
mental self-delusion, Jean Jacques 
Rousseau. An antidote against such 
self-delusion is, of course, the plain 
language of the Ten Command- 
ments, just as the definitions of a 
creed are a guard against the con- 
scious misuse of words as a vehicle 
of heresy and a compromise of truth. 

In history as in biography and ad- 
vocacy the use of epithets is a danger 
sign of bias. Even historians who aim 
to be objectively impartial some- 
times betray themselves. Whether 
your sympathies be for or against a 
historical character of our creation, 
you may make your choice of anti- 
thetical words. Thus you may write 
history or biography and also, with 
a little subtlety, carry your reperto- 
rial or editorial bias into what are 
supposed to be the objective recitals 
of fact of your news columns. 


Use of Epithets in Controversies 
of the American Revolution 


Differences in the point of view and 
in the conscious use of the most effec- 
tive epithet for controversial pur- 
poses are well illustrated in the pole- 
mical literature of the American Rev- 
olution, British policy towards the 
colonies in the eyes of many an 
Englishman was “firm and manly” 
or“ strong and spirited” with a proper 
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insistence upon the virtue of respect 
for duly made law. But to Americans 
such as Sam Adams it was “tyranny 
and oppression”, or in Jefferson’s 
words a spurning from the foot of 
ithe throne. To Adams the military 
representatives of “law and order” 
were “‘bloody-backed scoundrels” and 
the affray at Boston was with master- 
ful skill called a “massacre”. Adams 
started out early in his choice of ex- 
actly the right words to further his 
political purposes, as Hutchinson, 
the Royal Governor, had the acumen 
to discern: 

Mr. Adams would not neglect even 
small circumstances. In four or five 
years a great change had been made 
in the language of the Assembly. That 
which used to be called the “court- 
house”, or “town-house” had acquired 
the name of “‘state-house”; ... the 
debates of the Assembly are styled 
“parliamentary debates”, Acts of Par- 
liament, “Acts of the British Parlia- 
ment”. ... the Charter, a grant from 
royal grace or favour, is styled the 
“compact”; and now “impeach” is 
used for “complain”’. 

Certainly anyone who believes as 
sancroft did that the American Rev- 
olution was a spontaneous uprising 
of the whole people and anyone in- 
terested in the art of propaganda or 
of influencing public opinion can 
find rich profit in the career of Ad- 
ims. And a change in historical at- 
titude is indicated by the substitu- 
tion of the word “loyalists” for ““To- 
ries”. But perhaps no more succinct 
i‘ revelation of the importance of 
epithet as indicating point of view 
can be found than in descriptions 
of the war that was waged in the 
United States from 1861 to Appo- 
mattox. Here are the successive 
changes down the years: “The Great 
Conspiracy”, “The War of the Re- 
bellion”, “The Civil War’, “The 
\Var Between the States’, ‘The 
War for Southern Independence”. 

Aristotle said: “Many men, though 
they can still clearly foresee the dan- 
gers into which they are drifting, are 
lured on by the power of a seductive 
word—the victims of a phrase”. So 
advertisers, politicians, the inventors 
of shibboleths and catchwords, care- 
fully choose their weapons. Herbert 
gives some illustrations of what he 





calls “witch words”. He speaks of the 
cleverness of teetotallers in referring 
to the liquor “traffic”. “Traffic” is a 
terrible word. It means a form of 
trading which is sinister and wicked; 
think of white slave traffic, opium 
traffic, arms traffic. So is also “publi- 
can”, which is always associated with 
“publicans and sinners”. 

And so we go our way, gaining ad- 
herents or damning by name and 
label or epithet, calling our sins “in- 
discretions”, the wholesale robbery 
of the few by the many “the national- 
ization of property”, the massacre of 
richer farmers “the liquidation of 
the socially deleterious’, and our 
client’s crime perchance “the mis- 
take of an unfortunate youth”. 


The Power of Words as 
Tools of the Profession of Law 


Knowing the power of words as tools 
of his profession, in every field of 
thought and deed the effective law- 
yer studies them and loves them. He 
sees how readily they lend themselves 
in draftsmanship to precision clear- 
ness, simplicity—in advocacy, to the 
subtleties and sinosities of the mind: 
“Penetrative words that touch the 
very quick of truth; cunning words 
that have a spell in them for the 
memory and the imagination; old 
words with their weird influence, 
bright through the rubbish of some 
hundred years”. There are mean 
words, snivelling words, short words 
that are like the crack of a rifle on 
a winter’s day, long words in “osity” 
and “ation” that sometimes suggest 
the imperial roll of Milton’s verse 
and the autumnal leaves of Val- 
lombrosa but sometimes, alas, pom- 
pous inanities and a paucity of 
thought. For there is always a temp- 
tation to make fetishes of tall words. 
And it is not only poets that have 
been well-nigh ruined by too exclu- 
sive a Miltonic diet. It was the poet 
Thomson, you may remember, who 
was referred to by Lowell when he 
said: “In him a leaf cannot fall with- 
out a Latinism, and there is cir- 
cumlocution in the crow of a cock”. 
And there is similar peril in Bos- 
well’s idol. 


Right Use of Words 


For sometimes words are our mas- 
ters and not our servants. 
times men become “intoxicated with 
the exuberance of their own verbos- 
ity”, to use Disraeli’s phrase of Glad- 
stone. Sometimes the mere sound of 
the words to the attentive ear, as in 
the ordered march of Macaulay's 
lordly prose or Gibbon’s imperial 
pages, makes us forget the sense and 
enter a land of lotus eaters where the 
languid air does swoon “and like a 
downward smoke, the slender stream 
along the cliff to fall and pause” does 
seem. Sometimes, as Cicero says of 
Zeno, we are “beguiled by the pomp 
and circumstance of language.” We 
feel with Amiel that “We live on 
symbols, and even the symbols of 
symbols.” And Bacon says rightly: 
“Men believe that their reason is 
lord over their words, but it happens, 
too, that words exercise a reciprocal 
and reactionary power over the intel- 
lect... . Words as a Tartar’s bow 
do shoot back upon the understand- 
ing of the wisest and mightily en- 
tangle and pervert their judgment”. 
For few men can boast with Dante 
that no word has made them say what 
they did not wish. And none of us 
has the power of Humpty Dumpty: 

“When I use a word”, Humpty 
Dumpty said, in a rather scornful tone, 
“it means just what I choose it to 
mean—neither more nor less.” 

“The question is,” said Alice, 
“whether you can make words mean 
so many different things.” 

“The question is.” said Humpty 


Dumpty, “which is to be master—that 
is all.” 


Some- 


Fighting Words Stir Men 
to Conflict 


And what fighting words some words 
are—world shaking, stirring men to 
conflict. We need not pause at Gib- 
bon’s sneer at the Christians who 
fought for centuries over a single 
letter or a diphthong: Homoousian 
or homoiusian for in the difference 
lay a denial of the affirmation of the 
Nicene creed that the Son is of the 
same substance as the Father, not a 
like substance. Nor need we digress 
with respect to the filioque clause 
as separating East and West. We 
need only recall “Liberty! Frater- 
nity! Equality!” “a just and lasting 
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peace”, “safe for democracy”, “truth” 
—and now “human rights” in place 
of the rights of persons, “social jus- 
tice” in place of justice according to 
law and fair play. The very vague- 
ness of their contours gives power to 
crusading phrases of mass appeal and 
makes them all things to all men. For 
each sees in the same word the re- 
flection of his own intellectual con- 
tent and the fruitage of his desires. 
It is by these words as symbols, pil- 
lars of fire at night and of cloud by 
day, that men are chiefly governed 
and guided. It is these that the cyni- 
cal old statesman in Disraeli’s Con- 
tarini Fleming referred to when he 
said: “Few ideas are correct ones, and 
what are correct no one can ascer- 
tain; but with words we govern 
men”. 

Ill-used words are a breach of trust, 
since they debase the currency as a 
medium of exchange and a standard 
of intellectual and emotional value. 


They should revenge themselves up- 
on their users. For they tempt us 
sometimes to approve of Locke: 

If anyone shall consider the errors 
and obscurity, the mistakes and con- 
fusion, that are spread in the world by 
ill use of words, he will find some rea- 
son to doubt whether language, as it 
has been employed, has contributed 
more to the improvement or hin- 
drance of knowledge among mankind. 


Law Is a Challenge for Skill and 
Precision in the Use of Words 


But generally we praise God for 
words. For we do not agree with 
Mirabeau, though he intended praise, 
when he says that words are things. 
They are too live for that—vibrant, 
human. Lowell said that Keats “re- 
discovered the delight and wonder 
that lay enchanted in the dictionary”. 

We need not go there. For the 
whole world of great prose and 
poetry lies before us. And the law 
itself is a constant challenge to in- 


California Counties Have “Local Option’ 


as to Selection of Superior Court Judges 


® Interest in the “California Plan” 
and “Missouri Plan” of judicial 
selection has been heightened by the 
fact that, under the California Con- 
stitution and statutes, the voters of 
any county in the State may adopt 
on a referendum and put into effect 
the “California Plan” for electing 
judges of the Superior Court in that 
county. This “local option” angle 
has been commended for current 
consideration, not only in some 
California counties, but also in other 
States which formulating a 
pattern for improved judicial selec- 
tion. 

The “California Plan” is in 
Article VI, Section 26, of the State 
Constitution. Division 12, Chapter 
3, Article 2, of the Elections Code of 
California, authorizes any county to 
adopt the plan as to its Superior 
Court judges. Sections 10650 and 
following, enacted in 1939, provide 
the procedure. The required refer- 
endum to the voters may be initiated 


are 
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by the action of the board of super- 
visors of the county or “in pursuance 
of a petition of voters of the county” 
as provided in the article. Voting may 
take place at a general election or 
a county-wide special election, etc. 

Under the “California Plan” in 
general outline, an incumbent judge 
may declare or file for re-election, in 
which event his name goes on the 
ballot with substantially the question 
whether the named judge shall “be 
elected to the office” for the stated 
term. If he does not file for re-elec- 
tion or if there is a vacancy by death 
or resignation, the Governor makes 
a nomination, which goes on the 
ballot in the same form: but such a 
nomination is not effective unless 
and until it has been confirmed by a 
majority of the three officials con- 
stituting the Commission on Quali 
fications; viz., the Chief Justice of 
the Supreme Court, the Presiding 
Justice of the District Court of 
Appeal in the particular district, and 


genuity and vigor and precision in 
the use of these tools and weapons 
of the profession of the law. Has not 
the law Marshall, Cardozo, Holmes? 
May we not apply to them sometimes 
the words of Coleridge about Shake- 
speare: “You might as well think of 
pushing a brick out of a wall with 
your forefinger, as attempt to remove 
a word out of any of his finished 
passages.” And does not skill in the 
use of words serve the ends of eternal 
justice and of fair play through the 
clash of contending advocates in 
courts? And always is there not the 
appeal of beauty? 


Is there not something of Emily Dick- 
inson in all of us? “The joy of mere 
words was to Aunt Emily,” said her 
niece, “like red and yellow balls to the 
juggler.” And so lawyers know that 


God wove a web of loveliness, 
Of clouds and stars and birds, 
But made not anything at all 
So beautiful as words. 


the Attorney General of the State. 
Under a Governor such as Earl 
Warren, formerly of the House of 
Delegates, who works in close co- 
operation with the organized Bar, 
the “California Plan” has worked 
well, according to the consensus, in 
its treatment of an incumbent judge, 
its provision for nomination by the 
Governor and confirmation by a 
three-member Commission on Quali- 
fications, and the retention of an 
election by the people. The variant 
which is known as the “Missouri 
Plan” is discussed in an editorial in 
this issue. 

Those who believe that the system 
of popular election of local judges 
should not be taken away or modi- 
fied in a particular constituency un- 
less its voters decide in favor of an 
improved plan such as is available 
in California, are looking with favor 
on the referendum device as means 
of local adoption in such counties 
as wish it, 
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Ball-Point Pens: 


Use for Signing Legal Documents Considered 


= One of the rapid developments of the post-war years in 
American business and social life has been the introduction 
and vogue of the ball-point pen. Millions of these pens have 
been made and sold since the autumn of 1945. A ball-point 
pen may be offered anywhere and at any time, for the signing 
of a will, contract, deed, check, note or other legal instrument. 
Members of the American Society of Questioned Document 
Examiners have studied these pens and the consequences of 
their use, from the point of view of possible forgeries of signa- 
tures made with them and the applicability of the recognized 
tests of the authenticity of signatures to documents having legal 
consequences. Two members of that Society have joined in 
writing us a statement of their conclusions on matters which 


they think should be brought to the attention of lawyers and 
their clients. As usual, the Journal endeavors to give differ- 
ing points of view on the questions raised. Two research ex- 
perts of one of the principal and highly reputable manufactur- 
ers of ball-point and other pens state for us their informative 
conclusions to date. Continual efforts to improve the ball-point 
type of pen and the ink it uses are apparently being made by 
some, but not all, manufacturers of them. The questions which 
Messrs. Stein and Hilton raise as to the present pens relate, of 
course, only to the use of ball-point pens for signing or writing 
legal documents, and not at all to the use of the pen for gen- 


eral purposes. 





Questions Raised by Examiners 


of Signatures and Documents 


by Elbridge W. Stein and Ordway Hilton + Examiners of Questioned Documents, New York City 





" Practically everyone depends on 
his signature to protect his financial 
condition and to attest that he has 
taken or directed some action as to 
his own affairs or as to his family. 
How does the new writing instru- 
ment known as the ball-point pen 
serve and protect him for such a pur- 
pose? Our present article will evalu- 
ate objectively from our experience 
the ball-point pen signatures, so that 
our readers may test and judge for 
themselves whether a_ signature 
written with such a pen has the ele- 
ments which make it less susceptible, 
or in any event no more susceptible, 


to being forged than if the signature 
had been made with any other kind 
of writing instrument. 

The ball-point pen was introduced 
to the American public in October 
of 1945, and is now rather commonly 
used. Whether its popularity will be 
retained or whether this pen is a 
passing fad we do not forecast.? Re- 
gardless of its ability to compete with 
the traditional writing instruments, 
there are facts in connection with its 
use which seem to us to make it un- 
wise to sign important legal docu- 
ments with a ball-point pen. We 
believe that these matters should be 


made known to lawyers, so that they 
can more intelligently advise and 
protect their clients. 

In considering the ball-point pen, 
it is proper first to look into its me- 
chanical construction and to com- 
pare it with other kinds of pens. 
Some readers may already be familiar 
with its principles of construction 
and operation; but since its inherent 
qualities stem from its basic con- 
struction, a statement of this aspect 
is desirable. As its name implies, the 
ball-point pen writes with a ball 
about 1/25th of an inch in diameter. 
This ball is fastened in the mouth 
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Ball-Point Pens 





of the ink chamber at the tip of the 
pen. It is free to rotate in any direc- 
tion, and this it does as it is rolled 
across the paper in the writing proc- 
ess. As the part of the ball rotates 
through the ink chamber, it picks 
up ink on its surface, which in turn 
is deposited on the surface of the 
paper when the part of the ball 
comes in contact with it. 

Contrast this with the action of 
the conventional fountain pen or the 
steel-dip pen. The point of those in- 
struments is split lengthwise, for 
about half its length, into two sec- 
tions known as “nibs”. This slit 
allows the ink to run down the pen 
point to the tip, where it flows off 
onto the paper. The action of the 
“nibs” in writing is to spread apart 
under pressure by the writer. This 
produces a shading which is very 
prominent in some writing and is 
present to some extent, although it 
may be delicate, in almost every 
signature. Thus the ball-point pen 
rolls ink onto the surface of the 
paper, while the conventional pen 
allows the ink to flow in varying 
amounts from the point onto the 
paper. 

The housing which holds the ball- 
point in place is a second aspect of 
the mechanical construction which 
may affect the writing. In order to 
grip the ball-point, this housing of 
necessity must extend below the cen- 
ter of the ball. With those writers 
who are in the habit of holding the 
pen at a low angle to the writing 
surface, the housing interferes with 
the writing process, by rubbing on 
the paper. To overcome this dif- 
ficulty, they must hold the pen in a 
more nearly vertical position than is 
their custom. This usually causes 
change in the freedom of their writ- 
ing. While this minority group is 
large numerically, the majority of 
writers do not experience this difh- 
culty. The condition may be present, 
however, in a signature written with 
the ball-point pen; and if so, is a fac- 
tor to be reckoned with. 


Ball-Point Pens Require 
Different Quality of Ink 


The difference in the mechanical 
construction of the two types of pens 
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means that the ball-point must use 
an entirely different ink from the 
standard pen. Instead of the fluid 
ink which is so well known, the ball 
point pen uses a thick or viscous 
paste-like ink which does not flow 
readily. The difference in the char- 
acter of the ink as compared with 
the fluid ink shows in the work of 
the pen. 

The ink for the ball-point pen is 
made with an oil base. This has led 
to problems for ink makers, as the 
dyes used in fluid, water-based inks 
were not directly adaptable to the oil 
base. The keeping qualities of early 
inks, especially in respect to fading, 
were poor; and it was some time be- 
fore satisfactory inks were developed. 
Permanent “blue-black” fluid inks 
contain a solution of iron salts which 
on writing permeate the paper fi- 
bers, where they undergo chemical 
change so as to leave a permanent 
metallic salt deposit as a part of the 
paper. Fluid inks have shown 
through centuries of use that they are 
truly permanent. To date it has not 
been possible to combine iron salts 
in a ball-point pen ink. Inks for the 
ball-point are a dye stuff whose per- 
manency measured in years is as yet 
unknown. 


Uncertain Permanency of Writing 

With Ball-Point Inks 

This question of the permanency of 
the writing warrants further con- 
sideration. At present the original 
inks for ball-points, which faded 
badly, have been improved to a large 


degree by some, but not by all, of 
the manufacturers. Unfortunately, 
there is no means of knowing in ad- 
vance which inks are non-fading and 
which will fade badly. Some inks of 
the more common colors—blue and 
purple —have good light-resisting 
qualities; but others, which have the 
same appearance when first written, 
fade badly. Although important doc- 
uments are not usually left in sun- 
light, we doubt if one should deliber- 
ately use an ink which is or may be 
defective in this respect when per- 
manent inks are available. 

The ball-point process of rolling 
the ink onto the paper surface is in- 
fluenced only slightly by pressure on 
the pen. Increased pressure does not 
cause a wider line to be made, as 
it does with the conventional pen. 
Thus a properly-working ball-point 
pen produces a continuous stroke of 
uniform width, devoid of shading or 
clear indication of either delicate or 
pronounced pen emphasis. 

The ball-point pen has advantages 
which have given it popularity with 
some writers. The more important 
of these are the semi-dry, freshly 
written stroke which does not require 
blotting, and the large ink supply, 


several months or more, in each pen. 


Ink for Ball-Point Pens 

Does Not Dry Rapidly 

Actually, while the ball-point pen 
ink does not need blotting, it is not 
a rapidly drying ink. The character 
of this ink is almost as variable as 
the different makes of pens; but with 





1. We are in no way concerned here with the 


use of ball-point pens as a convenient method of 
writing or recording where the authenticity of 
the signature or the identity of the writer of the 
text or record will never be consequential. We 
discuss only the use of these pens for signatures 
on documents that may have legal effects. The 
ball-point pen was introduced to the American 
public shortly after the close of hostilities in 
World War Il, at a time when the average per- 
son was eagerly awaiting the appearance of the 
first post-war models or designs of many articles 
of popular use. Before the first American manu- 
facturers of these pens started their promotional 
efforts for sales, the ball-point pen had been 
virtually unnoticed by the American public. Be- 
fore the war (1935) a pen of this type had been 
introduced and sold in Europe by a Czechoslo- 
vakian company. Sales had been only about 
25,000 pens by 1939 (Fortune, July 1946; page 
144). Ladislo Biro, whose Argentina-made pens 
led directly to a scramble for the ball-point pen 
market, began manufacture of pens in 1943 
(Reader's Digest, December 1946; page 60). These 
pens were not sold in this country at that time, 
and did not start any great buying in South 


America. 

2. When sales campaigns for the new type 
of pens were started, public attention was arrested 
by the claims made for them: ‘The pen that will 
write for years without re-filling’’, ‘‘the pen that 
will write anywhere, even under water’, etc. 
Early models had defects of design or materials 
that could be, and in many instances were, cor- 
rected and remedied. ‘‘New and improved mod- 
els'’ followed. The responsible manufacturers in 
the field are still striving to improve their pens. 
Our present article deals with signatures written 
with pens such as are now made and sold—the 
defects and undesirable characteristics of such 
signatures from the point of view of legal protec- 
tion. The American Society of Questioned Docu- 
ment Examiners has discussed the ball-point pen 
thoroughly and carefully, and the objections 
raised by members of the Society have been made 
known to at least some of the makers of the 
pens. Whether any of the manufacturers will be 
able to overcome all or most of the difficulties 
which seem to be inherent in the type of pen, so 
far as its use for legal signatures is concerned, 
we cannot foresee. 
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virtually all, the ink smears for a 
much longer time than fluid inks. In 
some instances this tendency to smear 
is pronounced. There is no easy way, 
such as blotting, to dry this oil-base 
ink. 

Che slow-drying property of this 
ink also makes possible offset trans- 
fers by such simple devices as press- 
ing the palm of the hand on a fresh 
signature and transferring to another 
paper a part of the ink which is so 
removed. This weak offset signature 
has been claimed by some to consti- 
tute a dangerous means of forgery. 
Without tracing over to re-ink its 
outline, we doubt that such a speci- 
men could be passed as genuine. 

While the ball-point pen may not 
need refilling for several months or 
longer, this cannot counter-balance 
the disadvantages of using such a 
pen for writing signatures on im- 
portant papers or for preparing 
checks and other money drafts. If a 
pen is to protect a writer’s signature 
from forgery, it must do more than 
be ready to write at any moment. 
Important papers deserve signatures 
which contain all the individualities 
of the writer and are in ink of lasting 
quality. 

Defects in Pen Strokes Made 

With Some Ball-Point Pens 

We have referred to the “properly 
writing” ball-point pen. This is be- 
cause we have found, through ex- 
tended study of the ball-point pen, 
that the present models now in use do 
not always operate properly. In fact, 
with careful study, writing done with 
a ball-point pen can be readily recog- 
nized by peculiar defects of the pen 
strokes. The most prominent of these 
are blotches, dark spots, irregular ink 
deposits throughout the strokes, and 
the skipping of the ink where at 
points, along the line of writing the 
pen fails to write. These defects in 
the writingaquality of the pen occur 
often enouglto be found commonly 
in a large pefcentage of signatures 
written with this type of pen. They 
may cause a signature to take on an 
appearance of inferior skill in writ- 
ing and serve as an alibi for those 
who are attempting to defend a for- 
gery. The defects typical of the ball- 
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point pen have been found in all 
makes and price ranges; it cannot be 
said that they are due to improper 
construction. At this stage in the 
development of the ball-point pen, 
its faults have not been corrected. 

Unlike the conventional fountain 
or steel pen, the ball-point pen shows 
signs of wear after relatively short 
use. This wear is revealed by a 
poorer quality of writing, with an 
intensification of the defects common 
to this pen. Although manufacturers 
have found it advantageous to re- 
place the writing ball when they refill 
the pens, many of the balls neverthe- 
less fail to stand up under use from 
one filling to the next. 


Objections to Ball-Point Pens 
For Signing Legal Documents 
The question of the value of the ball- 


Ball-Point Pens 


point pen for signing legal docu- 
ments will be more specifically dis- 
cussed. The signing of a legal docu- 
ment carries with it the power that 
gives life and validity to the matter 
which is above it and to which the 
signer agrees. The signature stands 
for the writer himself, and should 
have in it a maximum of the individ- 
uality of the writer. With a reason- 
ably sharp and flexible pen point a 
flowing smoothness can be put into 
the pen strokes, together with a deli- 
cate pen-emphasis which adds in- 
dividuality to a writing. 

A writing instrument of the ball- 
point pen type does not record the 
differences of pressure on the pen 
which cause the delicate shading, and 
it gives but little indication of the 
speed, vigor, and skill with which 








CONTRASTING WRITING QUALITY OF BALL-POINT AND STANDARD PENS. 
Authors’ Note: Shown above is a portion of two signatures by the same writer; the 


upper one written with a standard pen, the lower with a ball-point pen. The upper 


signature contains delicate pen emphasis shown in the widening downstrokes of 


letters contrasting with the thin connections and upstrokes. This quality is to be com- 


pared with the uniform width of the upstrokes and downstrokes of the “I'' and the 


loop of the “y” in the lower signature. The black spots in the ball-point pen specimen 


at the top of the “t", “a” and “r”, the light portions or apparent breaks in the down- 


stroke of the “I and in the darker strokes of the “a’’, and the generally irregular ink 
deposit throughout the name, are believed to be writing defects typical of present-day 


ball-point pens. 
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the writing was written. Nor does it 
show the manner in which the pen 
was held. Consequently, most of the 
potential individuality in a signature 
is lost. 


Ball-Point Pen Signatures 
Are Easier to Forge 
The main objects in writing a signa- 
ture in an individualized way are to 
make it distinctive and difficult to 
forge successfully. Both these objects 
tend to be defeated by use of a ball- 
point pen. The only individuality 
that can be put into a signature with 
this kind of a pen is the mere forms 
of the letters, and these are the easiest 
parts of a signature for a forger to 
imitate. 

A line made with a ball-point pen 
is a track left by rolling a ball over 


the paper, the ball having been previ- 
ously rubbed against a mass of ink. 
With this kind of a pen it is possible 
to stop anywhere on a line and start 
again without any evidence of hesita- 
tion being shown in the results. In 
any instance where there is a tell-tale 
sign of hesitancy or retouching, in a 
ball-point pen stroke it is similar in 
appearance to the defective writing 
quality so common to ball-point pens 
as a Class and is distinguishable only, 
if at all, with the most careful study. 
The forger’s hesitant uncertainty in 
the making of a pen line has always 
been one of his most formidable 
stumbling blocks, because forgery is 
usually a slow and laborious process. 
With an ordinary pen of a sharp and 
flexible character, each hesitation in 
the motion of the pen is shown un- 


Behavior of Ball-Point Pens and Inks 
As Seen by a Principal Manufacturer 


mistakably in the defective quality of 
the written line. A signature with a 
ball-point pen is ‘‘made to order” for 
the forger. 

The ball-point pen undeniably has 
advantages in certain respects. For a 
number of kinds of informal writing, 
and especially when there is a need 
to prepare carbon copies with an ink 
original, it serves some writers well. 
It still contains ink after a great deal 
of writing, and thus assures the user 
a pen ready to write. Some manu- 
facturers are selling it as a useful sup- 
plement to standard pen equipment. 
Its various useful applications are 
beyond the scope of this article; but 
they in no way alter our conclusion 
that the ball-point pen should not be 
used for signing important docu- 
ments. 


C.-H. Lindsly and Robert S. Casey - W. A. Sheaffer Pen Company, Fort Madison, lowa 


®" The ball-point pen situation is 
badly in need of clarification. The 
principles of ball-pen operation are 
so radically different from conven- 
tional writing instruments that the 
public has not yet been adequately 
informed as to which are the unique 
and useful properties for special writ- 
ing purposes and which properties 
limit the ball pens’ utility to certain 
fields. The issue has been confused 
by extravagant and sensational ad- 
vertising, and by prohibitions of ball 
pens for certain uses, based on the 
fugitive nature of certain ball-point 
inks. ‘These and other confusions are 
the results of insufficent information. 

Ball pens are so new that docu- 
ment examiners have not had an op- 
portunity to develop techniques for 
studying and differentiating the writ- 
ing made with these instruments. 
Those concerned with making and 
keeping important records and docu- 
ments should have facts to enable 
them to evaluate the various ball- 
point pens and inks for this impor- 
tant use. It is greatly to the advantage 
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of the conservative manufacturers of 
ball-point pens to have clearly under- 
stood, by the public as well as by 
various specialists, just what are the 
special fields of usefulness in which 
these new writing instruments serve 
uniquely, and conversely, what fields 
are better served by the conventional 
fountain pen or pencil. 

The authors will supply from their 
experience, such facts as are avail- 
able, and will suggest various tech- 
niques and fields of study, in the hope 
that experts and specialists will pur- 
sue studies in the areas where present 
knowledge is inadequate. 

The Construction of Pens of 

Ball-Point Type 

Essentially, the working portion or 
writing unit of all ball pens consists 
of a metal tip having at the point 
a socket which contains a steel ball. 
The lip of the socket is crimped so 
that the ball cannot fall out, but can 
rotate when in contact with the sur- 
face written on. The inner construc- 
tion of the socket is such that the 
portion of the ball which is within 


the structure is bathed constantly 
with ink; various features of design 
are usually incorporated to “meter” 
or limit the amount of ink carried 
around to the writing surface as the 
ball rotates. The balls used are bear- 
ing-balls which are quite hard and 
highly accurate as to sphericity. Most 
pens use a ball one millimeter in 
diameter; a few manufacturers have 
made special-purpose pens in which 
larger balls are used. 

In writing under normal condi- 
tions on paper, there is considerable 
difference between the linear speed 
of the point traveling across the pa- 
per and the peripheral speed of the 
ball; in other words, there is a con- 
siderable “slip” between the surface 
of the ball and the surface of the 
paper. This slip can become great 
enough, in the case of very smooth or 
glossy coated papers, to preclude the 
use of a ball pen, since the ball ro- 
tates either not at all or else so slowly 
that insufficient ink is carried around 
by it to make a legible mark. On 
normal writing papers, the slip is 
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sufficient to cause a distinct wiping 
action similar to that obtained in 
pencil writing, so that the coloring 
matter in a freshly-made line is col- 
lected on only one side of the paper 
fibers, making it a simple matter to 
determine the direction of the stroke 
with which the line was made. This 
effect will usually disappear within 
a short time after the line is made, 
if the ink is colored with dyes only. 
Some trace of the directionality usu- 
ally remains if the ink contains in- 
soluble pigments. 

During the writing life of a ball 
pen, changes take place in its writing 
characteristics. In some cases there 
is an actual small decrease in the 
diameter of the ball, caused by abra- 
sive action of filled papers. This has 
the effect of increasing the ink flow, 
causing heavier writing. In some 
makes of pens a similar effect is 
caused by corrosion of the ball-socket 
metal by contact with the ink. There 
is seldom any evidence of wear of the 
ball-socket, since usually it is per- 
fectly lubricated by the oil vehicle 
of the ink itself. 

When the ink used is a pigment 
dispersion, the rate of flow while 
writing may decrease during the use- 
ful life of the unit because of partial 
stoppage of the ink channels by 
pigment agglomerates. As a rule, the 
effective clearance around the ball 
is less than one micron, and in some 
cases as little as one-fourth micron, 
and any pigment particles or agglom- 
erates larger than this will be held 
up until sufficient material has ac- 
cumulated to stop all ink flow and 
cause the unit to fail. 


Individual Differences Shown by 

Writing Units and Their Variations 

Writing units show individual differ- 
ences, usually caused by mechanical 
defects or variations. These are such 
characteristics as split lines, direc- 
tionality and skips. Split lines are 
usually caused by a damaged or 
dented lip, which wipes off a portion 
of the ink from the ball as it rotates, 
causing this typical defect. Direc- 
tionality, or the peculiarity of laying 
down a heavier line in one direction 
than in another, can be detected 


most easily by drawing small squares 
with the pen in question, If the tip 
is directional, one or two sides of 
the square will be lighter than the 
others and the light side can be 
changed around at will by simply 
rotating the pen in the hand. Skips 
may be caused either by defective 
tips or by inequalities in the paper 
surface, oily spots and the like. 

Another characteristic of some in- 
dividual ball pens is “gooping”, or 
depositing abnormally large spots of 
ink at intervals. This is caused by 
accumulation of ink on the outside 
of the ball-retaining lip as the ball 
rotates. When the ball changes di- 
rection of rotation, it picks up some 
of this surplus ink and deposits it 
on the paper. 

To the best of the writers’ knowl- 
edge, the principal variations in the 
character of ball-pen writing are in- 
dividual, that is, between individual 
pens, and are not to be used as a 
means of differentiating between dif- 
ferent makes of pens. This is to be 
expected, since the aim of a ball-pen 
manufacturer is to produce a pen 
which will be without individual 
characteristics, most of which would 
constitute defective writing in the 
eyes of the manufacturer. Individual 
differences in ball pens are usually 
much more noticeable when the 
writer has a “heavy hand”; writing 
units that seem practically perfect to 
a person who writes with light pres- 
sure may show split lines and/or 
directionality when a heavier writ- 
ing pressure is used. 

Many of the idiosyncrasies of in- 
dividual pens may be acquired dur- 
ing use. For example, dropping the 
pen on a hard floor may dent the 
lip or drive the ball back against its 
seat and indent the latter so that a 
freer flow of ink will result. The ro- 
tating ball may pick up fibers and 
filler from certain paper surfaces, 
and they may then accumulate in 
the ball socket and affect the charac- 
ter of the writing. 

The writing life of ball pens varies 
greatly among the pens now on the 
market. It may range from only a 
few pages up to perhaps two hundred 
and fifty pages. The writing life is, 


Ball-Point Pens 


of course, dependent upon two fac- 
tors: (1) The rate of feed of the 
individual pen and (2) the amount 
of ink placed in the unit by the 
manufacturer. 

Unlike ordinary fountain pens 
and ink, ball-pen ink consumption 
is almost entirely independent of 
the absorbency of the surface writ- 
ten upon, since metering of the ink 
flow is accomplished within the tip 
itself. 


Significance and Characteristics of 
Ball-Pen Inks 


One of the most significant features 
of ball pens is that the ink is an 
integral part of the unit and is not 
refillable or replaceable at the whim 
of the user. The ink is changed only 
by changing the unit. This field 
being so new, there has been a great 
deal of development and change in 
the ink used. So, there may be varia- 
tions in the ink, not only between 
different brands of pens, but also 
between pens of the same brand at 
different times. 

An additional differentiating fea- 
ture about ball-pen writing is that 
the ink not only consists of coloring 
matter, but this coloring material is 
dispersed in a vehicle consisting of 
oils, resins, etc., and is essentially a 
printing ink or lithographic var- 
nish. So, in addition to the coloring 
matter, there is also present on the 
paper the vehicle in which the color 
is dispersed. This vehicle can con- 
tain no substantial quantities of 
volatile solvents or drying oils, be- 
cause the ink must remain absolutely 
unchanged in the pen where it is 
exposed to the air at the writing 
point. In addition, the coloring mat- 
ter may consist of soluble dyes or 
insoluble pigments or both. 

Differentiating aspects of the vehi- 
cle are evident from certain charac- 
teristics of the writing. Some inks 
tend to strike through the paper. 
Others permit diffusion of the vehi- 
cle or the color, or both, for some time 
after the marks have been placed on 
the paper, so that older writing is a 
little broader and more diffused 
than when freshly put upon the 


paper. 
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Characteristics of Better Grades of 
Ball-Point Inks 

Characteristics of better grades of 
ball-point inks are that they exhibit 
striking resistance to soaking in wa- 
ter, exposure to light and to eradica- 
tion with bleaching chemicals. These 
properties, when well developed, are 
far superior to those of ordinary 
writing inks. In the latter, it is not 
possible to incorporate the insoluble 
pigments which give some ball-point 
inks their high degree of inertness to 
these deteriorating influences. On 
the other hand, some ball-pen inks 
utilize only soluble dyes for the col- 
oring matter. These inks are quite 
susceptible to light fading. 

These characteristics are very easy 
to evaluate by simple test methods, 
for a decision as to what inks are 
suitable for use on important docu- 
Such tests also serve as a 
means of discriminating between dif- 
ferent ball-point inks. 


ments. 


the common 
bleaching chemicals used for identi- 
fying writing, we suggest that various 


Prior to resort to 


solvents be used on marks made on 
paper with ball-point inks. The solv- 
ents may effect removal or diffusion 
of the vehicle and part or all of the 
coloring matter. They may permit 
soluble dyes to diffuse outward 
through the paper while the insolu- 
ble pigments remain in their original 
position. Suggested solvents are alco- 
hol, acetone, carbon tetrachloride, 
morpholine, pyridine and ethyl ace- 
tate. It will be noticed that such 
solvents wet the paper exceedingly 
rapidly and penetrate at once, diffus- 
ing readily through the fibers. After 
treatment with suitable solvents, it 
may be observed that there has been 
separation of the coloring constitu- 
ents. The latter may then be indi- 
vidually tested by the ordinary re- 
agents used for aqueous base inks. 


Writing Performance of 

Ball-Point Pens and Ink 

Perhaps the most striking character- 
istic of such pens is the ability to 
satisfactorily write on damp or sub- 
merged surfaces. Examples are use 
by traffic officers and other outdoor 


Washington School of Public Law 


Makes Progress on Its Plans 


® An interesting new institution for 
the advanced study of public law is 
the Washington School of Public Law, 
which is an outgrowth of the Insti- 
tute of Legal Studies, formed in 
1944, and the School of Public Law, 
initiated by the Washington College 
of Law in 1946 and described by 
Esther Lucile Brown at pages 189- 
90 of her book reviewed in our 
March issue (pages 181-182). The 
new project is not affiliated with any 
other law school, but has been or- 
ganized as the medium for a co- 
operative enterprise of participating 
law schools throughout the country, 
to provide an educational program 
designed to supplement the usual 
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courses in public law offered else- 
where. 

Full and formal opening of the 
School is not expected before 1949, 
probably in September, but it may 
be that a limited number of highly 
qualified research students can be 
enrolled and started on their work 
this fall. Meanwhile several difficult 
problems have to be worked out, as 
to cooperation with existing law 
schools, allowance and bases of 
credit by other schools for studies 
pursued, the development of courses 
of study which will be genuinely 
useful to practicing lawyers as well 
as to lawyers in governmental 
agencies, etc. These are deemed to be 





workers writing on forms or making 
notes in the rain, and photographers 
marking prints during their process- 
ing. Another unique characteristic 
is the pressure which may be applied 
during writing in order to make a 
large number of carbon copies. A 
very useful feature for some purposes 
is the high degree of resistance of 
some ball-point inks to natural and 
deliberate deteriorating influences 
mentioned previously. 

For signatures, skillfully made 
conventional type fountain pens will 
more accurately reflect the individ 
uality and character of an individ. 
ual’s handwriting than can be done 
with a ball-point pen. Writing done 
with a ball-point pen cannot be 
erased as quickly and readily as can 
marks with a pencil. 

So, as in many other fields, the 
writing characteristics and relative 
advantages and disadvantages of dif- 
ferent types of instruments must be 
studied and understood, so that each 
may be used in its appropriate 
sphere. 


inherent in the pioneering nature 
of the enterprise. 

Lawyers throughout the country, 
especially members of our Associa- 
tion, have shown a lively interest 
in the project. We note that the 
Board of Trustees of the School 
includes the Chairman and nine 
other members of the House of Dele- 
gates, three members of the Board 
of Governors, the Director of the 
Survey of the Legal Profession, five 
former Presidents of our Association, 
the unopposed nominee for Presi- 
dent in 1948-49, and three members 
of the Board of Editors and four 
members of the Advisory Board of 
the JOURNAL, 
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Declaratory Actions: 


Present-Day Uses of a Tested Procedure 


by Duke Duvall - 


of the Oklahoma Bar (Oklahoma City) 


“ Whenever we can find, or obtain the writing of, material which we believe will 


be of practical assistance to many of our readers in their day-by-day work for clients, 


we make space for it. Such an article results from our condensation of a paper pre- 
sented before the 1947 Judicial Conference for the Tenth Circuit, by Duke Duvall, 
of the Oklahoma Bar. He explored in a useful way the present-day potentialities of 


actions for a declaratory judgment and traced their many-sided uses in modern law 


practice. Each year we are increasingly indebted in the Judicial Conferences in the 


eleven circuits for having produced pragmatic material from and for practicing 


lawyers. 











=" The concept of a government of 
laws and not of men is a highly de- 
veloped social accomplishment. The 
function of the judicial branch in 
modern society is a long step from en- 
forcement of an individual’s rights 
by his own might or the later trial 
'y combat. So, too, is the declara- 
tory action a very much more civi- 
lized procedure than action for re- 
dress of violated rights. Its purpose 
is to provide a speedy adjudication 
if the legal rights, duties or status 
of the parties before ‘the dishes are 
broken”; i. e., before there has been 
.\ breach of “rights” or the commis- 
sion of a “wrong”.} 

Of the six States of the Tenth Cir- 
cuit, Oklahoma remains the only one 
of the fast-diminishing group, now 
only five in the Nation, which has 
not enacted the Uniform Declaratory 
Judgment Act or a statute patterned 
after it.2 No doubt this gap will soon 
be closed by the legislatures in these 
few States. 

Through the efforts of Lord 
Brougham, begun in 1828, England 





adopted this procedure in 1852; and 
it is now in extensive use there and 
in her colonies from India to Cana- 
da. Today, sixty per cent of all 
causes of an equitable nature in 
Great Britian and its possessions are 
adjudicated in the form of a declara- 
tory action. In this country, de- 
claratory judgments were rendered 
by Courts for many years before the 
adoption of a formal statutory pro- 
ceeding. For example, the quiet-title 
action does nothing more than to 
declare the interest of persons in 
property. Other forms are inter- 
pleader actions and actions by fidu- 
ciaries for instructions. In the past 
ten years the action has really come 
into its own with the impetus given 
by the Court in Aetna Life Insur- 
ance Company v. Haworth, 300 U. S. 
227, 81 L. ed. 617, 108 A.L.R., 1000. 


Early Decisions as to the 
Validity of State Acts 


In Anway v. Grand Rapids Railway 


Company (1920), 179 N. W. 350, the 
Supreme Court of Michigan struck 


down an Act adopted in 1919, and 
held it unconstitutional on the 
ground that it called on the Court 
to perform a non-judicial function. 
The Court failed to take into con- 
sideration the distinction between 
advisory cases and the adjudication 
of moot cases where the judgment 
would have not been final (as in 
Gordon v. United States, 117 U. S. 
697, Appx., 76 L. ed. 1347), those in 
which there were no adverse parties 
(as in Muskrat v. United States, 219 
U. S. 346, 55 L. ed. 246), and a real 
declaratory judgment action involv- 
ing an actual justiciable controversy. 

In 1933 the Supreme Court in 
Nashville, Chattanooga & St. Louis 
Railway Company v. Wallace, 288 
U. S. 249, 77 L. ed. 730, upheld 
unanimously the Uniform Declara- 
tory Action which Tennessee had 
adopted in 1923. Suit had been in- 
stituted by the Railway Company 
to determine its liability or non- 
liability for a State gasoline tax. For 
the Court, Mr. Justice Stone said: 

The judiciary clause of the Constitu- 

tion defined and limited judicial 

power, not the particular method by 

which the power might be invoked. It 

did not crystallize into changeless 

form the procedure of 1789 as the 

only possible means of presenting a 





1. 1 C.J.S. 1022, ‘‘Actions’’, Sec. 18(3). 

2. All except Arkansas, Delaware, Lovisiana, 
Mississippi and Oklahoma. In 1945 Illinois became 
the forty-third State to pass such a statute. 

3. Borchard, Declaratory Judgments (2nd Ed.}, 
Chap. 3. 

4. Sheldon v. Powell, 128 So. 258 (Fla.). 
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case or controversy otherwise cog- 

nizable by the federal Courts. 

Willing v. Chicago Auditorium 
Association, 277 U. S. 274, 72 L. ed. 
880, showed pointedly the need for 
the declaratory action and was a 
factor in bringing about the Federal 
Act six years later. A valuable piece 
of real estate in Chicago had been 
leased for a long term, and the les- 
sees erected a structure called the 
Auditorium Building. After it had 
stood for forty years, it became un- 
profitable; the lessees desired to raze 
the structure and construct a mod- 
ern commercial building. The lease 
was not clear on the lessees’ right to 
demolish the existing building; the 
lessors refused to consent except up- 
on payment of a higher rent; the 
banking interests which were to ad- 
vance fifteen million dollars for the 
new building would not do so under 
the uncertainties. The lessees began 
an action to remove a cloud on or 
quiet their title. But the Supreme 
Court, speaking through Justice 
Brandeis, held that there was no 
cloud, as no second instrument had 
been filed of record, and that the 
lessees had no standing in Court 
because: 

What the plaintiff seeks is simply 

a declaratory judgment. To grant that 

relief is beyond the power conferred 

upon the federal judiciary. 


The Federal Declaratory 

Judgment Act 

The Federal Act remedied in 1934 
the lack or supposed lack of power 
of the national Courts to render 
declaratory judgments. 

The distinctive characteristic of 
the declaratory judgment is that it 
adjudicates the legal issues between 
the parties, without providing for 
the coercive action of execution or 
performance. Except for the absence 
in the prayer for coercive relief, 
the petition or complaint differs in 
no material respect from the form 
in traditional types of actions.® 

There are three principal kinds of 
judgment: (1) The executory judg- 
ment, which provides for execution, 


specific performance, injunction, 


etc., which is the most common; (2) 
The constitutive or investive, which 
creates a new legal relation, such as 
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judgments of partition, annulment 
of marriage, dissolution of partner- 
ship, or those sanctioning a new re- 
lationship, e.g., appointments of re- 
ceivers, guardians, the admission of 
will to probate, and the like; and (3) 
The declaratory judgment which 
only adjudicates or finally deter- 
mines rights, status or other legal 
relations.® 

The Federal Act (28 USCA 400) 
embodies substantially the Uniform 
Declaratory Judgment Act? but is in 
such highly concentrated form (five 
sentences, to be exact) that an ex- 
amination of the text of the Uniform 
Act, particularly its first four sec- 
tions, will furnish a more ready un- 
derstanding for our purposes here. 


Analysis of the Uniform 
Declaratory Judgment Act 


The first section of the Uniform Act 
provides: 

Courts of record within their respec- 
tive jurisdictions shall have power to 
declare rights, status, and other legal 
relations, whether or not further 
relief is or could be claimed. No 
action or proceeding shall be open to 
the objection on the ground that a 
declaratory judgment or decree is 
prayed for. The declaration may be 
either affirmative or negative in form 
and effect; and such declarations shall 
have the force and effect of a final 
judgment or decree. 

These provisions are analyzed in de- 
tail below. In furtherance and not in 
limitation of this scope of power 
conferred,’ Section 2 gives specific 
power of construction of written in- 
struments, including statutes and 
ordinances: 

Any person interested under a deed, 
will, written contract or other writings 
constituting a contract, or whose 
rights, status or other legal relations 
are affected by a statute, municipal 
ordinance, contract or franchise, may 
have determined question of construc- 
tion or validity arising under the 
instrument, statute, ordinance, con- 
tract or franchise and obtain a dec- 
laration of rights, status or other legal 
relations thereunder. 

An important function of the pro- 
cedure, usually available in no other 
way prior to breach, is in Section 3: 

A contract may be construed either 
before or after there has been a breach 
thereof. 

The fourth section, which relates 


to fiduciaries, confers the power up- 
on the Court, at the instance of any 
interested party, to declare rights or 
legal relations of 

any person interested as or through 

an executor, administrator, trustee, 

guardian or other fiduciary, creditor, 
devisee, legatee, heir, next of kin, or 
cestui que trust, in the administration 
of a trust, or of the estate of a dece- 
dent, an infant, lunatic or _ insol- 

vent . 

The remaining sections relate to 
the manner of construction, preser- 
vation of right of jury trial as in 
other cases, right of review and the 
like. 

The purpose of the procedure is 
formally stated in Section 12 to be 
“to settle and to afford relief from 
uncertainty and insecurity with re- 
spect to rights, status and other legal 
relations”. A more colorful epitomi- 
zation is found in the famous state- 
ment of Congressman Gilbert in the 
Congressional debate on the Federal 
Act: 

Under the present law you take a 

step in the dark and then turn on the 

light to see if you have stepped into 

a hole. Under the declaratory judg- 

ment law you turn on the light and 

then take a step. 


Declaratory Remedy Is Cumulative 
and Alternative—Not Exclusive 

The declaratory judgment is essen- 
tially one of construction.® The de- 
claratory remedy is cumulative and 
alternative—not exclusive. Federal 
Rule 57 expressly provides: 

The existence of another adequate 

remedy does not preclude a judgment 

for declaratory relief in cases where it 
is appropriate. 
To the same effect is Section 1 of the 
Uniform Act. 

By the same token, this form of 
relief does not supersede the tradi- 
tional types of remedy, It is supple- 
mentary to and not a substitute for 
and does not supplant existing reme- 
dies.10 

In this connection, it should be 
remembered that the declaratory ac- 


5. 16 Am. Jur. 275; 1 C.J.S. 1018; Borchard, 
page 25. 

6. Borchard, page 22 et seq. 

7. 9 U.L.A. 215; Borchard, Appendix, page 1039. 

8. Sec. 5 expressly so states. 

9. Newsum v. Interstate Realty Co., 278 S.W. 
56 (Tenn.). 

10. Anderson, Declaratory Judgments, Sec. 48, 
page 140; 16 Am. Jur. 281, note 20. 
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tion may be invoked in two types of 
situations: First, those where no 
other remedy is available, e. g., where 
plaintiff seeks a construction of a 
contract before its breach; and sec- 
ond, where an alternate, coercive ac- 
tion is available; e. g., where plain- 
tiff desires a determination of an- 
other’s right to build a certain type 
of structure under plat restrictions, 
he could bring either a declaratory 
action or one for an injunction." 

The declaratory action is a special 
form of action—sui generis. It is 
neither legal nor equitable, but takes 
on the color of either, depending 
upon the nature of the particular 
facts and controversy involved.!? In 
view of the abolition in the federal 
Courts and most State Courts of the 
distinction between law and equity 
actions, exactly the same considera- 
tions determine the right to a trial 
by jury!’ in the declaratory action as 
in any other type of case.'4 

No substantive rights or jurisdic- 
tional factors are within the scope 
of the declaratory Acts, which are 
entirely procedural. Therefore, the 
jurisdiction of the Courts in actions 
thereunder is no greater or different 
than in the coercive form of action.'5 


Essentials for Obtaining 
Declaratory Relief 
The requisite conditions and prece- 


dents which must be shown in order 
to obtain declaratory relief, in ad- 
dition to jurisdictional requirements 
which are the same as in other types 
of actions, are generally stated to 
be:16 

1. There must be a_ justiciable 
controversy; that is, a controversy 
“that is appropriate for judicial 
determination”; one that is not of 
“hypothetical or abstract character”’ 
or that is “academic or moot”. 

2. The controversy must be be- 
tween parties whose interests are ad- 
verse, 


3. There must be a tangible legal 
interest in the controversy by the 
party asserting it. 

4. The issue presented must be 
ripe for adjudication. 


Making a Determination of 
** Justiciable Controversy" 
The declaratory statutes are said to 
have greatly enlarged the scope of 
this phrase, in that they make appro- 
priate for judicial determination 
disputes over legal rights before 
there has been an invasion of such 
rights or a wrong committed.!7 Prior 
to the Federal Act, a “wrong” was 
said to be indispensable to justi- 
ciability.18 Such reasoning has been 
criticized, as no “wrong” or “threat- 
ened wrong” is necessary to a “cause 
of action” for partition, quieting 
title, and the like.!® 

The leading case is the Supreme 
Court’s decision in Aetna Life In- 
surance Company v. Haworth, supra, 
which vitalized the Federal Act and 
gave more liberal construction to the 
phrase than many Courts had been 
doing. Cases decided prior to 1938 
must therefore be examined with a 
critical eye. Haworth had five life 
policies with the plaintiff, which 
provided for waiver of premiums 
in event of his permanent total dis- 
ability. Haworth notified the com- 
pany he claimed these benefits, and 
quit paying premiums, Aetna had 
cause to believe his condition was 
not such as to entitle the insured to 
the benefits, but was legally com- 
pelled to set up reserves against 
the policies. It was confronted with 
the dilemma of waiting until Ha- 
worth died (keeping the reserves 
up meanwhile) and defending a 
dangerous suit by the widow bene- 
ficiary, or to take the initiative in 
some way itself. 

Bringing a declaratory judgment 
action, Aetna asserted the “no-right” 
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of the defendant Haworth to the ben- 
efits of the premium-waiver clause, 
and requested that the Court adjudi- 
cate that the policies had lapsed and 
declare the Aetna owed no obligation 
upon them. Trial Judge Otis gave 
a narrow construction to the Act and 
dismissed the action. The Circuit 
Court of Appeals held that the suit 
presented no justiciable controversy. 


The Supreme Court’s Broadening 
of ‘‘Justiciable Controversy” 


The Supreme Court in the Haworth 





11. Borchard, page 315 et seq. 

12. Anderson, Sec. 56; Borchard, page 239; 
Moss v. Moss, 128 Pac. (2d) 526, 141 A.L.R. 1422; 
Sanders v. L. & N. Railway Co., (C.C.A. 6th) 144 
F. (2d) 485. 

13. Right of jury trial is expressly prescribed in 
both the federal and the uniform acts. 

14. Hargrove v. American Central Ins. Co., 
(C.C.A. 10th) 125 F. (2d) 225; Rules 57 and 59, F.R. 
Civ.P.; Sec. 9 of the uniform act. See, also, 16 
Am. Jur. 337; 1 C.J.S. 1031. 

15. Tennessee Coal, Iron & R. Co. v. Muscoda, 
Local 123, (C.C.A. 3rd) 137 F. (2d) 176, affirmed 
321 U. S. 590; Anderson, Sec. 24, page 81; 16 
Am. Jur. 324, Sec. 52; Borchard, page 231. 

16. Aetna Life Ins. Co. v. Haworth, 300 U. S. 
227; Anderson, Sec. 42, page 125; Borchard, page 
29; 1 C.J.S. 1023, ‘*Actions’’, Sec. 18(5). 

17. 1 C.J.S. 1022, Sec. 18(3); ‘Some Practical 
Uses of the Declaratory Judgment Law’’, Dean C. 
S. Potts, S. M. U. Law School, 23 Neb. L. Rev., 
October 1944, page 185; ‘The Next Step Beyond 
Equity—The Declaratory Action’, Professor 
Borchard, Chi. L. Rev., February, 1946. 

18. Willing v. Chicago Auditorium Assn., 277 
U. S. 274. 

19. Borchard, page 5. 
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from its Law School in 1928. He has since practiced law in 
Oklahoma City, and is a member of the firm of Dudley, Duvall 


Bar Association. 


and Dudley. In addition to nis paper at the 1947 Judicial 
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“Statutory Motor Carrier Insurance” before the Section of 
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Declaratory Actions 


case reversed the lower Courts and 
announced principles which gave the 
breath of life to the declaratory 
procedure:*° 

1. (a) That the power of the 
Courts under the Act extends beyond 
afhrmative rights of the plaintiff to 
“negative declarations” of non-lia- 
bility of the plaintiff or of “no-right” 
of the defendant. Which in effect 
means— 

(b) That there can be an appro- 
priate controversy for declaratory 
relief without there first being a 
“wrong” (as that term is ordinarily 
used) committed against the plain- 
tiff; and 

(c) That the Act affords a remedy 
to a challenger of a right (the Aetna) 
who otherwise would have to wait, 
for an adjudication of his claim and 
for relief from his insecurity and 
peril, until his adversary took the 
initiative. 

2. That questions of fact as well 
as law are adjudicable issues under 
the Act. 

On the first point, Chief Justice 
Hughes said: 

It is the nature of the controversy, 

not the method of its presentation or 

the particular party who presents it, 
that is determinative. 
On the second, he stated: 
That the dispute turns upon ques- 
tions of fact does not withdraw it, as 
the respondent seems to contend, from 
judicial cognizance. The legal con- 
sequences flow from the facts and it is 
the province of the Courts to ascertain 
and find the facts to determine the 
legal consequences. That is every day 
practice. 
The valuable preventive function of 
the procedure is thus firmly estab- 
lished, and that: 
the judicial function may be 
appropriately exercised although the 
adjudication of the rights of the liti- 
gants may not require the award of 
process or the payment of damages. 


Other Elements Required for a 
‘Justiciable Controversy” 

There are other considerations mak- 
ing up the requisite “justiciable con- 
troversy”. It must involve real and 
concrete issues, an adjudication of 
which will be of binding effect upon 
the parties. Moot cases or advisory 
opinions on hypothetical issues are 


taboo.?! 
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The action is required to be adver- 
sary in character; i. e., between a 
plaintiff with a real interest in as- 
serting the claim against a defendant 
interested in opposing it. Otherwise, 
it is likely to be dismissed as advisory 
in character.?? 

Closely connected with this re- 
quirement and partly overlapping it, 
is the condition that there be a real 
controversy—in the language of the 
federal Act, an “actual” contro- 
versy.23 In the Haworth case this 
term was held to be one of emphasis 
—not of definition. But troublesome 
borderline problems arise: When are 
parties “adverse”? What is a “con- 
troversy”’? 

The above rules on the elements 
of justiciability delineate only gener- 
ally the frontiers of judicial power. 
What facts will present a “justiciable 
controversy” cannot be stated ab- 
stractly. One has to look to the vari- 
ous types of cases brought for 
declaratory relief.24 The Act is 
remedial and should be liberally con- 
strued, to make it as useful as 
possible.?5 
The Controversy Must Be Actual 
and “Ripe’’ for Determination 
With pragmatic and utilitarian ob- 
jectives as criterions, Courts need 
only be on the lookout for the collu- 
sive, fictitious and sham lawsuits, in 
applying the test of “adversary” 
parties in an “actual” controversy. 
This is equally true in considering 
the plaintiff's “legal” interest in 
maintaining the claim and defend- 
ant’s interest in opposing it. 

Finally, the case must present a 
controversy that is sufficiently ma- 
tured for judicial decision—usually 
described as being “ripe” for deter- 
mination. “In a number of cases it 
has been held and in others inti- 


mated that the appearance of ‘ripen- 
ing seeds of controversy’ is suffi- 
cient”’.26 The question “is neces- 
sarily one of degree, and it would 
be difficult, if it would be possible, to 
fashion a precise test’”’.?7 If there is 
probability from human experience 
that danger threatens or legal rights 
are in jeopardy or insecure, this is 
sufficient.?8 Indeed, “‘potential adver- 
saries, regardless of the positon they 
may take”, should satisfy the require- 
ment of a ripe and justiciable con- 
troversy. 

It is every-day practice to bring 
the familiar quia timet or quiet title 
action against persons who may be 
potential disputants over the title, al- 
though there really have been no 
previous threats or controversy be- 
tween plaintiff and defendants prior 
to the filing of the action.*® 


‘“Discretion’’ of the Court 

in Granting Declaratory Relief 

The statement in a number of cases 
that the granting of a declaratory 
judgment is discretionary with the 
Court is too loose and generalized. In 
this first place, the “‘discretion”’ is not 
as to entertaining the action (which 
must be done if jurisdictional ele- 
ments exist), but as to entering or de- 
clining to enter the judgment after 
examining the facts and legal con- 
tentions.° Nor is the discretion ab- 
solute, as in granting or denying mo- 
tions for a new trial in the federal 
Court (which is not subject to re- 
view) .31 It is a judicial discretion re- 
viewable on appeal.*? 

The two principal criteria guiding 
the policy in favor of rendering de- 
claratory judgments are (1) when the 
judgment will serve a useful purpose 
in clarifying and settling the legal 
relations in issue, and (2) when it 


(Continued on page 433) 
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29. Ibid, pages 42, 284. 

30. Anderson, Sec. 169. 

31. Order granting or denying motion for new 
trial in the federal Courts is not appealable or 
reviewable in any way. Traders & General Ins. 
Co. v. Yellow Cab Operating Co., (C.C.A. 10th) 
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Letters of Roommates: 


William H. Taft and George B. Edwards 


by Walter P. Armstrong - of the Tennessee Bar (Memphis) 


# “| have spent many Kentucky twilights, when the mint was prime, listening to 


Judge’ Edwards tell his tall tales of his roommate's prowess—physical, mental and 


moral—as a student.” Thus | wrote in the Journal in reviewing a book! about the 
former President and Chief Justice, William Howard Taft. | had explained that Taft 
and Edwards had been roommates at Yale, and that years later at Yale | had roomed 
with William Mason Duncan, “Judge Edwards’ nephew, and that | had visited my 


roommate in his uncle’s home at Russellville, Kentucky. 


Soon after the review was published, | received a letter from United States District 


Judge Claude McColloch of Portland, Oregon, which said that he had known Duncan 


well as a State Court judge at Klamath Falls, Oregon, and that Duncan had one time 


shown him some of the letters that had passed between “Judge” Edwards and Taft. 
Judge McColloch added that he was uncertain as to what had become of these letters 
since Duncan's death, that he thought they were still in the possession ef Duncan's 
family, and that he would try to locate them and have them sent to me. In a few 


weeks the letters came. 





=" Taft and Edwards were members 
of the Yale College class of 1878 and 
during their junior and senior years 
roomed together in Durfee Hall. 
Both were “Bones’ men”, and were 
intimate friends, not only during 
their college years but until Edwards’ 
death, although Edwards remained 
a militant Democrat except where 
his closest friend was concerned. 

Edwards was never on the bench; 
“Judge” was a nickname given him 
by his college classmates; one of 
Taft's first letters? begins, 

Dear Judge: How is your old fat 
carcass anyhow? I suppose you have 
your head full of knowledge of the law 
attained in that good old Democratic 
college at Charlotte. You darned old 
States Righter I suppose you're in poli- 
tics already holding forth on the vir- 
tues of fiat money. 

In the subsequent correspondence 


it is usually “Dear Judge” and “Dear 
Bill”. Taft’s reference to “that good 
old Democratic college at Charlotte” 
(Charlottesville) is to the fact that 
after his graduation from Yale Col- 
lege, Edwards took his law degree at 
the University of Virginia. 

Edwards practiced law for only a 
short time and soon became the head 
of the Midland Bank at Russellville; 
he was the most successful and in- 
fluential person in that section of 
the State, remained all his life a 
bachelor, but was the head of a 
numerous clan of nephews and nieces 
whom he advised and helped in 
many ways, although Taft always 
remained his primary devotion. Taft 
liked to joke Edwards about his 
“Bourbon Democracy”: 


P.S. I am glad to see you fly the 
Stars & Stripes over your bank. Is that 


only since Cleveland came in? 


Deep Affection and Respect 
Underlying the Jocularity 


Beneath this jocularity there were 
deep affection and genuine respect, 
confirmed in a letter of introduction 
written to Lawrence Maxwell, then 
Solicitor General: 
United States 
Circuit Court of Appeals. 
For the Sixth Circuit. 
Judge’s Chambers, 
Cincinnati. 
Dec. 15th, 1893. 
My dear Lawrence: 

This will introduce to you Mr. 
George B. Edwards a lawyer and 
banker of Russellville, Kentucky. He 
was my classmate and my roommate at 
Yale. I could hardly make a stronger 
statement of my high opinion of and 
my regard for him than this. 

He goes to Washington to speak for 
some hungry compatriot. I don’t sup- 
pose you could do him any good for 
that is not your line but I have given 
him this letter that you and he may 
know each other. There is no abler 
man in Southwestern Kentucky than 
he. And he is the best of fellows in 
spite of his Bourbon Democracy. 

Yours sincerely, 

Wm. H. Taft 
Most of the earlier letters are 
about college days and old classmates, 





1. William Howard Taft: Yale Professor of Law 
and New Haven Citizen. Frederick C. Hicks. 31 
A.B.A.J. 591; November, 1945. 

2. This is a holographic letter dated ‘‘Cincin- 
nati, Sept. 25, 1878"' and written on the stationery 
of Taft & Lloyd (Alphonso Taft and H. P. Lloyd). 

3. Holographic letter dated “‘Dec. 15th, 1892"', 
written while Taft was a member of the Circuit 
Court of Appeals for the Sixth Circuit. 
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Letters of Roommates 


and always there is a bond of under- 
standing and affection. Edwards was 
invited by Taft to ride in his carriage 
at the inauguration, but modestly 
declined. Edwards asked few favors 
of the President, but no Kentucky 
appointment he endorsed was with- 
held. 


Letters Throw Light on Taft- 
Roosevelt “Break” in 1912 


The letters written after the break 
between Taft and Roosevelt have 
unusual interest and some historical 
value—those of Edwards no less than 
those of Taft. Taken together, they 
shed new light on Taft’s attitude 
toward Roosevelt. Edwards gave 
Taft some shrewd advice as to pre- 
convention Republican politics in 
the South. On January 5, 1912, “the 
Judge” wrote “Dear Bill”: 

. .. If your enemies who, I take it, 
have plenty of money and a grudge to 
satisfy, knew the South as well as I do, 
they would understand that the white 
leaders cannot carry it for anybody 
against a corruption fund. Shrewd 
agents with money can secure the Re- 
publican delegates from any one of 
the southern States for anybody no 
matter what the white leaders promise. 
Your friends do not want to lose sight 
of this fact or rest until delegates of 
the right kind pledged and tied down 
with the unit rule, are secured. . . 

I called into conference a Republi- 
can from the southern part of the 
county where the negroes live. He ad- 
vertised an excursion to the county 
seat and brought up a carload of col- 
ored voters who unanimously voted for 
resolutions for Taft first last and all 
the time. 

I merely cite these instances so that 
you may understand how, without cor- 
ruption or the use of very much 
money, the negro vote can be secured. 
As matters stand now the South is for 
you and will remain that way unless 
some of your bitter and unrelenting 
enemies who seem perfectly willing to 
spend their money conclude to send 
some of it South. 

Again, on January 25: 

Bradley* is such an egotist and ruf- 
fian that even his friends are afraid to 
oppose him and tell him the truth. It 
would have been a dangerous situation 
if Powers5 and Langley® had put 
themselves at the head of the anti- 
Bradley anti-Taft forces in the State. 
Pardon me for speaking so freely 

about your Republican friends but 
they are a bad lot when they crowd 
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each other around the pie counter. It 
is a good idea to handle patronage 
matters of a kind like this with ex- 
treme caution. 


Judge" Edwards Advises as to 
1912 Campaign Tactics 


Soon “the Judge” began to advise as 
to the best way of meeting the 
Theodore Roosevelt peril; on April 
15, 1912, he wrote in part: 

I am sorry to see the result of the 
vote in Pennsylvania. That however is 
past. It is time now to let loose the dogs 
of war on Roosevelt. Your managers 
started out by going after him good 
and strong but it was stated in the 
press that you called them off. I take it 
this was to avoid a breach that would 
defeat the nominee. The danger now 
is that he will become the nominee if 
he is permitted longer to misresent 
[sic—misrepresent] abuse and _ black- 
guard you and all who favor your 
nomination. .. . 

It looks to me as if the nomination 
itself is in peril unless a free hand is 
given your friends in the criticism of 
Roosevelt. His coarse style catches the 
crowd and your manager should be al- 
lowed to answer him in kind and no 
longer be held in leash. 

At least this is my idea. I can see 
nothing you have to lose by it at this 
stage of the game. 

Taft evidently took his friend's 
advice, for he delivered a speech in 
which he excoriated Roosevelt, and 
Edwards wrote him on April 28, 
1912, in part: 

I congratulate you. You certainly 
did the right thing. It would have 
been criminal to have rested longer 
under the false accusations of Roose- 
velt. It was to be expected that he 
would fly into a rage and bite himself. 
Instead of calling him names I notice 
you have disproven his charges. When 
anything disreputable is proven against 
him he hastens to unload on members 
of his cabinet. He has never given 
them credit for assisting in anything 
of a decent nature accomplished by 
his administration but is eager to put 
anything of an unpopular kind on 
them. ... 

You have felt yourself too weak to 
attempt to pull down the Temple of 
Liberty or to seize the Supreme Court 
by the scuff [sic] of the neck and pitch 
it to the back yard or to arrogate to 
yourself the functions of the legisla- 
tive, judicial and executive depart- 
ments. You certainly went after him 

red-handed but you could not say too 
much. You had suffered long and 
grievously. You owed it alike to your- 












self, to the party workers with you 
whom he was abusing, and to the 
country to do just what you have done. 
I think you have drawn his fangs. 


Taft's Letters Commenting 
on the 1912 Campaign 


Edwards’ letter of. May 8, 1912, is 
missing, but it was doubtless along 
the same line as his letters already 
quoted from; Taft replied: 

THE WHITE HOUSE 

Washington 
May 10, 1912 

My dear Judge: 

I have yours of May 8th, and I 
thank you for your advice. I believe 
it is good, but I do not know that I 
can carry it out. I wish you were on 
the stump instead of me. I think you 
would enjoy it more than I do. To me 
it is agony of spirit to have to go out 
and drag the Presidential office down 
into the mire, but I believe I repre- 
sent a great cause and that I am the 
only one who can fight it, and I must 
fight it and do the best I can. I observe 
that you are following the matter 
closely. I am going to fight Mr. Roose- 
velt in Ohio and in New Jersey, and 
if I have good luck in some of the 
other states I will be nominated. But 
I have a heart for any fate! What wor- 
ries me most is the threat to the coun- 
try that Roosevelt is. I sincerely hope 
he can be beaten if he is nominated, 
but I do not know about his influence 
over the rabble. 

With love, 
Sincerely yours, 
Wm. H. Taft 
George B. Edwards, Esq., 
Russellville, Ky. 

When, during the campaign Ed- 
wards whose health was failing, be- 
came pessimistic, it was Taft who 
consoled him: 

THE WHITE HOUSE 

Washington 
Beverly, Massachusetts, 
September 29, 1912 

Personal. 

My dear Judge: 

I have your letter of September 
24th, and I thank you from the bot- 
tom of my heart for your birthday 
greetings and good wishes. It is a real 
pleasure to hear from you. 

You say you are glad I am not cast 
down because of the increasing num- 





4. William O'Connell Bradley, first Republican 
Governor of, and United States Senator from, 
Kentucky. 

5. Caleb Powers, a Kentucky Republican politi- 
cian, who was accused of complicity in the assas- 
sination of Goebel, served a prison sentence, and 
was later elected as a Representative in Congress. 

6. John Wesley Langley, Republican Representa- 
tive from Kentucky. 
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ber of fools in this great country. You 
old pessimist, you seem to be in a blue 
funk, and I want to take issue with 
you and see if I can not cheer you up 
a little and thereby contribute to your 
recovery of your health. From the re- 
ports that I am receiving—and they 
are from widely separated points, and 
well-authenticated—the third party 
movement is on the toboggan. The 
chances for Republican success are 
growing from day to day, and if we 
can continue to make the progress 
that has been made we are pretty cer- 
tain to come out on top. 

It is becoming more and more ap- 
parent to everyone that Roosevelt will 
be third in the race, and for this rea- 
son the conservatives who would go 
from me to Wilson in order to prevent 
Roosevelt’s election, will stand by me 
because they prefer me to Wilson. If 
you were to give Roosevelt 25 per cent 
of my vote in 1908 and 15 per cent of 
Wilson’s strength, you would find that 
I would still have a safe majority of 
the electoral votes. 

If you tell me that 25 per cent is too 
small a part of my vote to give to Mr. 
Roosevelt, I would say I make no al- 
lowance for the transfer of votes from 
Mr. Wilson to me, which I think will 
offset my failure to credit Mr. Roose- 
velt from me, 10 per cent from Wilson 
to Roosevelt, and 5 per cent from 
Wilson to me, I think I would still 
have a majority. Of course there is a 
good deal of guesswork about it. The 
Maine election was significant in that 
it showed the trend away from the 
Republicans to the Democrats is not 
as marked as everybody had believed 
it to be. 

I understand, of course, that we have 
a hard, up-hill fight before us. The 
National Committee was slow in or- 
ganizing and getting the campaign 
under way because it had first to 





straighten out the tangle caused by the 
presence of Bull Moose sympathizers 
on the Republican ticket. But now 
that the campaign has been started, 
wonderful progress has been made. 
The farther the campaign advances 
the more it will become apparent that 
Roosevelt will run third, and the more 
the voters will hearken and give heed 
to the argument of prosperity versus 
hard times. A continuance of the 
prosperity which is upon us today is 
the winning card of the Republicans. 
I am not unduly optimistic, old 
man; I am not overconfident. I am 
just hopeful. But whatever the result, 
I can stand it. Cheer up, now, and 
look at the situation from the angle I 
have suggested. 
With warm regards and best wishes, 
believe me, as ever, 
Affectionately yours, 
Bill 
George B. Edwards, Esquire, 
Russellville, Kentucky. 


Taft's Final Appraisal of 
Results of His 1912 Campaign 


Toward the end of the campaign, 
Taft found comfort in the belief that, 
in the event of his own defeat, the 
country would be saved from the 
menace of Roosevelt by the election 
of Wilson: 
THE WHITE HOUSE 
Washington 
October 28, 1912 
My dear old Judge: 
I have your letter of October 24th 
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mistake the American people always 
make when they turn the government 
over to that party for administration. 
There are currents at work that I think 
may make the situation more favor- 
able than you suspect, but perhaps 
not. In any event I feel perfectly cer- 
tain that Roosevelt will be third and 
will be in such a situation that he can 
not come back to the Republican 
party. With that clearly before the 
country it robs him of a power for evil 
which he otherwise must exercise with 
his present constitutional views, and 
will put him in the category of the 
prohibitionists and Debs and those 
parties that are to be reckoned with in 
a sense but are not to be feared as 
likely to come into power. 

I am very grateful to all my friends 
who have done so much to help along 
in our canvass, and, as you say, Kelsey? 
is one of the most active. He does not 
know much about politics and does 
not like them particularly, but he is in 
a crowd of fellows in New Jersey that 
are stirring things and I am very hope- 
ful we may make a significant showing 
there. 

I am glad the springs have done you 
good. I wish you would come on more 
frequently, and when you do come in 
this neighborhood let me know and 
come and stay at the White House. It 
would be a great pleasure to have you. 

Affectionately yours, 
Wm. H. Taft 
Hon. Geo. B. Edwards, 
Russellville, Ky. 
The election demonstrated that 





































and am sorry that you are troubled by 
the present situation. I think I have 
some reason for differing from you in 
your present hopeless condition, but 
even if it is not so I am not cast down 
because I have an abiding confidence 
in the capacity of your party to demon- 
strate in a four years’ course what a 
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Taft had been over-optimistic, but 
both Taft and Edwards found con- 
solation in the fact that one result 
had been to “rob” T. R. of “a power 
for evil”. 





7. Clarence Kelsey of Orange, New Jersey, a 
Yale Classmate of Taft and Edwards. 


® The Journal is glad to receive from Association members any manuscript, material, or suggestions of items, for 


consideration for publication. Preponderantly, our columns are filled with articles planned and solicited by members 
of the Board of Editors or Advisory Board or written by them; but each issue contains articles selected from those 


submitted to us by others. With our limited space, we can publish only a few of those submitted; but every article 


we receive is considered carefully by members of the Board of Editors unless for some reason it is plainly unsuited 
for our publication. Articles in excess of 3000 words including footnotes cannot ordinarily be considered; exceptions 


are sometimes made as to solicited contributions. “Letters to the Editors” of not more than 250 or 300 words on 
topics of interest to the professions are especially welcomed. The facts stated and views expressed in any article 
identified with an individual author are upon his responsibility. 

As the work of the Board of Editors is carried on by men who are widely separated in distance and busy in 
their own professional pursuits, time often elapses before a decision can be made as to whether a proffered article 
is acceptable and space can be made available for it. We cannot assure that submitted manuscripts not accepted 


will be returned, although that may usually be done. 
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= The Nub of the “Missouri Plan’’? 


In extending our studies of the operation of the “Mis- 
souri Plan” and its variants for improving the methods 
of selecting State judges, and in re-examining what has 
been published on the subject in our columns and else- 
where, we suggest for consideration that what may be 
the hard core of the plan may not have been emphasized 
as it should be. 

Indispensable to improvement in the selection of 
judges is, of course, an aroused and aggressive popular 
demand for better judges and for choosing them be- 
cause of their qualifications rather than their party 
service. This means the active leadership of the organ- 
ized Bar in telling the people as to the qualifications of 
candidates and prospective candidates—Bar Associations 
which do not operate in a political vacuum, do not try 
to accomplish reforms all on their own but do place 
their considered judgment at the disposal of public- 
minded groups in the electorate which can rally the 
needed votes; Given these factors and a public opinion 
sufficiently aroused and wisely led, acceptable judges 
can usually be secured through any of the tested modes 
of judicial selection, even as the “Missouri Plan”, the 
“California Plan”, or any other can be abused and yield 
some poor results if political or personal machinations 
are interjected. 

No thoughtful lawyer will lead the public to believe 
that mere mechanics or method of selection will assure 
better judges under all conditions. On the other hand, 
an improved method can make desirable selections more 
likely as a matter of regular course and habit, even 
when there is no uprising of a dissatisfied electorate. 
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What may be the nub of improvement in method 
along the lines of the “Missouri Plan” may be sug- 
gested in this way: If the Governor of a State ap. 
pointed or controlled the personnel of the Judicial 
Commissions which, under the “Missouri Plan’’, se- 
lect the panel of three candidates from which he 
chooses his appointee, would the plan have its in- 
dubitable advantages over the elective system generally? 
In Missouri, the lawyers in the territory affected elect 
the lawyer-members of the Commissions; the Governor 
appoints the lay members. But the terms of all mem- 
bers of the Commissions are staggered; each member 
serves for six years, cannot succeed himself, draws no 
salary, and cannot hold any official position in a political 
party. Thus a particular Governor appoints a lay mem- 
ber only when a term expires or there is a death or 
resignation. 

The manner of constituting the Judicial Commis- 
sions, their independence of control by a particular 
Governor, and the part which the Bar plays in select- 
ing the panels from which the Governor has to make 
his nomination, seem to be vital in the system of checks 
and balances which should tend to accomplish non-po- 
litical selections under the “Missouri Plan”. 


ws Voting for State Delegates 


In line with the steadily growing interest in the work of 
our Association are the contests which develop for the 
post of State Delegate and for other memberships in the 
House of Delegates. This year there are lively competi 
tions in many jurisdictions for the honor and oppor. 
tunity of election as State Delegate; nationally-known 
lawyers are among the contenders. Our members in all 
States which elect a Delegate this year are urged to mark 
and return promptly their ballots, which have to be in 
the hands of the Board of Elections before the month 
of May ends. 

The States in which such contests are taking place, 
and the nominees, are: 

Connecticut: Cyril Coleman and Charles M. Lyman 

District oF CoLumBiA: Frank F. Nesbit and Charles 
S. Rhyne 

ILuinois: Stephen E. Hurley and Floyd E. Thompson 

Mississippi: Elizabeth Hulen, William Eugene Morse, 
John C. Satterfield and Phil Stone 

Texas: E. G. Lloyd, Jr., Thomas Marshall, Jr., and 
James L. Shepherd, Jr. 

WasHincTon: F. L. Stotler and Robin V. Welts 

Wyominc: H. Glenn Kinsley and Charles E. Lane 

The opportunity of serving in the House of Delegates 
of the legal profession is increasingly looked on as an 
honor prized among lawyers. Any member of our 
Association may reasonably aspire to be a member ol 
the House of Delegates, in one or more of the capacities 
which give a place in that representative body. 

Homer Cummings, Stanley F. Reed, and Forrest C. 
Donnell, were members of the House at its first meeting 





in 19 
fessio 
Mr. | 
\lexz 
Sas ( 
and ¢ 
have 
Ele 
social 
to m 
tion 
it se 
mem 
large 
of ou 
nate 
five A 
tion | 
of D 
fessic 
ciatie 
credi 
I} 
tion 
The 
yers 
tests 
to st 
discr 
defe: 
The 
able: 
from 
so th 


a / 
The 
man 
atior 
Prog 
appl 
as W 
belie 
voca 
duct 
Com 
stan 
epoc 

+ 
of 2 
cape 
ever 
As | 
he I 
tive 
unb 
His 
“pla 










1S 











in 1936. Lawyers who have risen to renown in our pro- 
fession, such as Governor Earl Warren, of California, 
Mr. Justice Robert H. Jackson, the late Chief Justice 
\lexander, of Texas, Mayor William E. Kemp, of Kan- 
sas City, Chief Justice George Rossman, of Oregon, 
and Chief Justice Arthur T. Vanderbilt, of New Jersey, 
have been working members of the House of Delegates. 

Election as State Delegate, by the mail ballots of As- 
sociation members in a State, is only one of the avenues 
to membership in the House. Each State Bar Associa- 
tion chooses at least one Delegate, by such method as 
it sees fit, the most usual one being election by its 
members present at its Annual Meeting. Some of the 
larger local Bar Associations have a Delegate. Members 
of our Association present at an Annual Meeting nomi- 
nate from the floor in the Assembly and elect by ballot 
five Assembly Delegates each year—fifteen in all. Each Sec- 
tion elects in its annual meeting a Delegate to the House 
of Delegates. Numerous organizations of the legal pro- 
fession, enumerated in the Constitution of our Asso- 
ciation (Article VI, Section 3) or qualifying and ac- 
credited by the House, are represented by a Delegate. 

These diversified and democratic methods of elec- 
tion combine to produce a truly representative body. 
They also offer a choice of roads to the House, to law- 
yers who aspire to membership in it. The spirited con- 
tests for election are salutary and significant. We need 
to strengthen still further the tradition that there is no 
discredit or disparagement from being nominated and 
defeated for any office within the gift of our Association. 
There is honor and credit in being nominated; the 
ablest men of our profession should not hold back 
from offering their services to their fellow-members, 
so that selections can be made from among the best. 


« All-American Selection 


The appointment and confirmation of Paul G. Hoff- 
man, of Indiana, as the permanent Economic Cooper- 
ation Administrator to carry out the Foreign Assistance 
Program for Europe and China were hailed with hearty 
approval by his many friends among American lawyers, 
as well as by the press and the public. As a resolute 
believer in the free enterprise system and a strong ad- 
vocate of increased prosperity through increased pro- 
duction as the most effective weapon against Soviet 
Communism in any country, Mr. Hoffman has out- 
standing business talents and sound philosophy for his 
cpoch-marking task. 

The new Administrator is of that increasing numbe1 
of authentic statesmen in American business whose 
capacities are at the command of their country when- 
ever emergency calls and partisan politics are laid aside. 
As head of the Committee for Economic Development, 
he has made it one of the soundest and most construc- 
live projects ever initiated in America for competent, 
unbiased research and long-range business planning. 
His pronouncements against “‘regimentation” and 
“planned economy” through the re-imposition of 


office as Administrator. 


Although never of our profession, his statesmanship 
has included a realization that the stability and security 
of America require an independent legal profession, 
soundly organized and vigilant in protecting the rights 
of persons and property and the fundamentals of our 
republican form of government. When the Council for 
the Survey of the Legal Profession was constituted, he 
gladly accepted membership on it, to bring in the atti- 
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governmental controls were reafirmed by him on taking 
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tude and experience of the executive-client and the 
point of view of employees in industry. He attended 
the Council meetings which elected officers and a Di- 
rector for the Survey and preliminarily organized its 
work. Despite his increasing public duties and his 
recent trip to Japan, he has shown keen interest in the 
plans for the Survey. It will be regrettable if his ap- 
pointment as Administrator precludes his continuance 
in the Council. 


= “Domestic Jurisdiction” 
Under the Charter 


Under the title “Impact of the United Nations upon 
Domestic Jurisdiction”, Ernest A. Gross, Legal Adviser 
of the Department of State, has published a timely and 
useful study of an important subject (18 Department of 
State Bulletin, February 29, 1948; pages 259-267). Alert 
to the fact that “we in this country have traditionally 
been somewhat skeptical of extending the range of 
treaty subject matter”, he shows nonetheless a willing- 
ness to take the Charter as it was written and to try to 
make its provisions work. 

Analyzing the opinion of the Permanent Court of 
International Justice in the Tunis-Morocco Nationality 
Decrees Case (1 Hudson, World Court Reports, page 
143) , the successor to Judge Green Hackworth as Legal 
Adviser quotes the Court’s pregnant statement that 
“The question whether a certain matter is or is not 
solely within the jurisdiction of a State is an essentially 
relative question; it depends upon the development of 
international relations”. Restating this thought, Mr. 
Gross gives a clear statement of his view of the meaning 
and significance of Article 2 (7) of the Charter, as 
follows: 

Its meaning will doubtless be clarified and developed as 
it is tested in new situations. It is, of course, an utterly 
hopeless task to endeavor to state what is an “essentially 
domestic matter” at any given time, or to lay down any 
slide-rule test for determining what is or is not an “‘essen- 
tially domestic matter”. It varies with the particular facts 
at hand; it varies with the time, with the advance that is 
made in the area which comes to be recognized by states 
as proper for international concern and control. It is, in 
truth, a relative concept dependent upon the development 
of international relations. 

In considering exceptions from the compulsory juris- 
diction of the International Court of Justice, Adviser 
Gross evidently felt compelled to confine himself to a 
rigid official view. After setting forth the “Connally 
Amendment” which was included in the American Dec- 
laration of 1946 (see 32 A.B.A.J. 874, December, 1946; 
33 A.B.A.J. 431, May, 1947; 34 A.B.A.J. 186, March, 
1948) , he makes the questionable statement that “such 
a qualification upon acceptance of the Optional Clause” 
was not “entirely new”. To sustain this he cites Declara- 
tions made in the past by the United Kingdom and 
other states, which excepted disputes with regard to 
questions which by international law fall exclusively 
within the jurisdiction of the state concerned. The 
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“Connally Amendment” seems to us a far cry from such 
exceptions, for it expressly leaves the determination of 
the point solely in the hands of the United States, as a 
matter of its discretion and decision, not of interna- 
tional law. 

To show that the American qualification was not 
“entirely new”, Mr. Gross cites as an “example” the 
French Declaration made in 1947—erroneously de- 
scribing it as “‘a Declaration filed under the Statute of 
the Permanent Court of International Justice’—but he 
fails to say that its reservation followed and was in- 
spired by the regrettable action taken by the United 
States in 1946. 

An official of the Department of State could hardly 
be expected to criticize adversely and publicly the offi- 
cial position of the Government of the United States 
as voted by the Senate. Yet one might expect some deli- 
cate frankness on the part of such legal officer, and it is 
lacking in this otherwise serviceable study. The inci- 
dent serves to enhance the freer role of our Association, 
whose considered judgment and active efforts in this 
matter might at least be taken into account in the 
august precincts of the Department of State. 

The Department’s Legal Adviser in effect supports 
the Connally Amendment to reserve to the United 
States the right of unilateral determination as to what 
questions within the scope of the accepted optional 
jurisdiction of the International Court of Justice are 
“an essentially domestic matter”. Will the Department 
propose and support a like reservation as to the sweep- 
ing invasions of “domestic jurisdiction” embodied in 
the Draft Covenant on Human Rights and the measures 
proposed for its implementation and enforcement? 


= State Administrative Law Essays 


The Section of Administrative Law, through its Chair- 
man, Chief Justice George Rossman, of the Supreme 
Court of Oregon, announced in our April issue (page 
329) its inauguration of an essay contest on State 
administrative law, with a prize of $1000 for the best 
paper. Each entrant will confine himself to the adminis- 
trative law of his own State. It is hoped that capable 
men in every State will enter the contest, and that the 
merits of the essays will warrant the publication of one 
or more of the best from each State. State administrative 
law needs a volume of that kind. 

Those familiar with legislation which confers power 
upon State administrative agencies, delineates the 
manner in which the agencies shall function, and makes 
provision for judicial review of their orders, have 
observed the unsatisfactory character of much of the 
legislation. Few States have statutes which define the 
procedure of all agencies; some of the legislation 
evidently was written without taking heed of laws 
governing other agencies. As a result, the powers and 
authority possessed by an agency are often uncertain 
and the procedure to be taken before an agency is not 
clear. Even experienced practitioners are sometimes 
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puzzled as to whether an order entered by an agency 
constituted an exercise of its legislative or its judicial 
powers. The manner in which judicial review may be 
had as to orders of one agency is no assurance that 
judicial review may be secured in the same way as to 
orders entered by another agency of the same State. 
Few States afford those affected by agency rules and 
regulations an opportunity to be heard concerning the 
adoption, repeal or amendment of rules. 

The federal Administrative Procedure Act, looked on 
by many as the most important piece of legislation by 
the Congress since the Judiciary Act of 1787, is pro- 
vressively taking uncertainty and arbitrariness out of 
federal agency procedure and giving to it a uniform 
character. Gaps and deficiencies in it remain for supple- 
mentary legislation. The unprecedented multiplication 
of federal agencies and the struggle to reform their 
abuses have lessened the attention given to State ad- 
ministrative law. The increase in the number of State 
agencies in recent years is formidable. Legislative bodies 
have lately set up liquor control boards, welfare 
agencies, housing authorities, unemployment compen- 
sation commissions, boxing commissions, licensing 
boards, public utility districts, labor relations boards, 
and many others which were unknown a few years ago. 
The authority and jurisdiction of established agencies 
have meanwhile been expanded. For example: Legis- 
lation has expanded the powers of State superintendents 
of agriculture so that now they not only control 
producers of agricultural products but also the dis- 
tributors of milk and other perishable items. Recent 
legislation is likewise subjecting an ever-increasing 
number of businesses and vocations to licensing powers 
of the State. More and more it becomes necessary to 
know whether a license may be revoked or suspended 
without notice and without a hearing. The licensing 
power is probably the largest area of American law 
that has not been adequately and remedially explored. 

The contest to be conducted by the Section of Ad 
ministrative Law should enlist a widespread interest on 
the part of the profession. Survey and scrutiny of the 
administrative law of each State, by men experienced in 
it, should be the end-product. 

It will be helpful if there comes forth from each 
State some good essays which analyze and review its ad- 
ministrative law. State, county and city Bar Associa- 
tions are urged to stimulate interest in this worthy 
project. Some of them have evidenced intention to offer 
a prize for the best essay concerning their State. The 
essays will undoubtedly show the need and the way for 
needed improvements in State legislation. Ideas valu- 
able for the federal field may be adduced. 

Omar C. Spencer, of Portland, Oregon, member of 
our Association for more than a quarter of a century, is 
Chairman of the Committee which is supervising the 
contest. His ability and initiative, together with the 
organization which is working under him, give promise 
that the essays will constitute a notable contribution to 
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the development of American jurisprudence. Adminis- 
trative law is molder’s clay which is in the hands of the 
present generation of lawyers. We are the ones who can 
and do give it shape and form. With the support of our 
members, this competition will broaden the horizons of 
State administrative law. 


= Marked Copy Service 


Members ask if they can arrange to have marked copies 
of the JouRNAL sent from Chicago to bring particular 
articles to the attention of non-members whose names 
they send in. Practically every issue contains articles 
which could helpfully be brought to the attention of 
legislators, judges, public officials, newspaper editors, 
etc., of our members’ acquaintance. 

We are glad to make this service available, because 
the effectiveness of the JouRNAL’s work for the profes- 
sion and the public depends considerably on many of 
its articles, editorials, etc., being read by non-members. 
If you send in the names and addresses and indicate 
as to each the article you wish us to mark for you, we 
shall be glad to send copies of the current or any recent 
issue, at $1.00 per copy to cover the special handling. 
If you wish copies sent to you for marking and mailing 
by you, they will be supplied at 50 cents per copy. 

When you read articles in recent issues, you may wish 
to consider: Is there anyone to whom I wish this article 
sent, in order to help the objective which the JOURNAL 
is trying to advance? 


= Power To Admit To Practice Is Judicial 


Unless H. R. 3124 is amended so as to strike out the pro- 
vision by which the Congress would undertake to com- 
pel the Tax Court to admit non-lawyers to practice 
before it (see page 302 of our April issue) , the passage 
of the bill would be likely to lead to litigation as to the 
validity of this ill-considered mandate, 

In Laughlin v. Clephane, et al., in the District Court 
of the United States for the District of Columbia, Judge 
Albert L. Reeves had before him on May 1, 1947, a case 
which involved admissions to the Bar in the District 
Court. He held that 

As attorneys are officers of the Court, the power to admit 
applicants to practice law is judicial and not legislative 
and is vested in the Courts only. It is the duty of the Court 
to exercise and regulate the admission of applicants to the 

Bar by sound and just judicial discretion. . . . Both the 

admission and the disbarment of a lawyer is a judicial act. 

Decisions on the point in State Courts are almost 
unanimous to the same effect. If the Tax Court is to be 
transferred from tke executive to the judicial branch of 
government, it would be of at least doubtful validity 
as well as very bad public policy to withhold from it 
plenary powers, such as the Congress has confirmed 
as to other Courts, to determine and control who shall 
be admitted to practice before it. “The reason why 
lawyers are officers of the Court is that they are ad- 
mitted by order of the Court.” (National Savings Bank 
District of Columbia v. Ward, 100 U. S. 95). We 
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challenge the power of the Congress to invade the in- 
herent judicial prerogative by saying to a Court, as 
H. R. 3124 does, that an applicant cannot be denied 
admission to practice before it “because of his failure 
to be a member of any profession or calling”. 

Beyond that, we earnestly urge that the Congress 
should give thought to the question whether it should 
interfere with the judicial function of controlling ad- 
missions to practice . The House of Representatives 
has before it H. R. 3922 to permit honorably discharged 
veterans to practice law in the District of Columbia 
without having taken and passed a Bar examination. 
Our readers will serve the interests of the public as well 
as our profession if they immediately urge their Senators 
and Congressmen to insist on the striking out, from 
H. R. 3124, of the proviso which would compel the ad- 
mission of laymen to practice in the Tax Court. 


a Signal Service to the Public 

Our Association, through a committee of its Section of 
Taxation, played a major part in working out the sub- 
stance and the form of the tax-equalization provisions 
of the Knutson tax reduction bill (H.R. 4790) which 
became law by an emphatic over-riding of the veto. 
Full credit is given to our Association for these pro- 
visions by Chairman Harold Knutson, of Minnesota 
and the House Ways and Means Committee, and by 
Chairman Eugene D. Millikin, of Colorado and the 
Senate Finance Committee. Congressman Robert L. 
Doughton, of North Carolina, and Senator Walter F. 
George, of Georgia, former chairmen and now ranking 
minority members of the two committees, advocated 
the passage of the Knutson bill, over the veto, on the 
ground that these tax-equalization provisions would 
eliminate inequalities of long standing and were indis- 
pensable as a basis for future tax legislation, whether 
for increase or further reduction in taxes. 

The “community property” amendment and _ the 
changes affecting estate and gift taxes are principal 
features of the equalization measures drafted and spon- 
sored by our Association, under the leadership of 
Chairman William A. Sutherland of the Section and 
Allan H. W. Higgins, of Boston, Chairman of the 
Section’s Tax Equalization Committee. This committee 
composed of lawyers from both community-property and 
common-law States at first found the two points of view 
utterly irreconcilable but after many long and heated 
sessions, there was general agreement on a plan of equal- 
ization, which worked substantial equality. The pro- 
posal was actively urged on Congress and was in sub- 
stance adopted in the Revenue Bill, Great numbers of 
taxpayers, including lawyers, in many States benefit 
substantially by the parity of treatment as between com- 
munity-property and common-law States. 

This is a leading exemple of what can be done by the 
Bar Association when lawyers representing opposite in- 
terests are willing to sit down and try to find a fair 
solution to a problem. Without this effort on the part 
of the Bar, it is extremely doubtful whether there would 
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have been any fair equalization—at least for a long time. 

The Chairmen of the House and Senate Committees 
have asked our Association, through its Tax Section, 
to give further assistance in the revision which is under 
way as to the tax laws. 


a Striking Down State Laws 

The latter-day propensity of the Supreme Court of the 
United States to strike down State statutes and law en- 
forcement measures which long have worked well, is 
reflected further in the March 29 decision, by a vote of 
6-to-3, in Winters v. People of New York, as summarized 
in our “Review of Recent Supreme Court Decisions” in 
this issue. 

Winters was a bookdealer who had been convicted 
and fined $100 for having in his possession, with intent 
to sell, a “pulp” magazine called Headquarters Detec- 
tive: True Cases from the Police Blotter. His conviction 
was under a New York statute first enacted in 1884 and 
amended in immaterial respects in 1887 and 1941. Like 
statutes have been in effect in twenty States, and similar 
statutes in four others. The legislation was judicially 
applied and sustained about fifty years ago, by the 
highest Courts of such States as Connecticut, Illinois 
and New York. As interpreted by the New York Court 
of Appeals, the statutory prohibition against the dis- 
tribution of publications “principally made up of 
criminal news, police reports, or accounts of criminal 
deeds, or pictures, or stories of deeds of bloodshed, lust 
or crime”, outlawed the “massing” of material of that 
character in such a publication. 

Under this legislation, New York and other States 
have done reasonably well, for half a century, in pre- 
venting the circulation of publications which may tend 
to incite the young or the perverted to deeds of violence. 
There would probably be agreement that too little of 
this type of matter, rather than too much, has been 
proscribed and prevented. In the nature of things, the 
prohibition could not be used against a newspaper, 
or against a magazine unless it intentionally “massed” 
lurid stories of crimes and bloodshed. 

All of this structure of law-making and enforcement 
in at least twenty-four States now is demolished, because 
six of nine judges in the Supreme Court think the pro- 
hibition is vague and undefined, to such an extent as 
to come in conflict with what the majority in one Court 
think the First and Fourteenth Amendments should 
mean. Six out of seven members of the New York Court 
of Appeals had no difficulty in applying the condemned 
statute, nor did the justices in the Appellate Division. 
Many experienced judges in many States have applied 
and enforced it for years; there has seemed to be no haz- 
ard in applying the statute to the facts of specific cases, 
rather than in the abstract. The Supreme Court in its 
solicitude heard arguments at three terms before it 
annulled the tested expedient of the States. 

The opinion of Mr. Justice Reed for the majority and 
the opinion of Mr. Justice Frankfurter for himself and 
Justices Jackson and Burton merit reading by lawyers 
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who wish to be well-informed as to the direction and 
force of judicial winds that are blowing. 

With the utmost deference to the great Court, we 
venture the observation that there is an obvious and 
ncreasing need for a better understanding, on the part 
of practicing lawyers as to the reasoning and processes 
of the Court, and on the part of the Court as to the 
realities of the administration of justice in the States 
and of the well-considered laws which provide for it. 
\fembers of the nation’s Court are properly vigilant and 
concerned that the essentials of freedom of public in- 
formation and the press shall be maintained in full 
vitality and never whittled away. But there has been at 
least equal vigilence and concern for the same objec- 
tives, on the part of the hundreds of experienced judges 
in the Courts of the twenty-four States whose statutes 
were struck down in the Winters case. Is there not need 
and room for some recognition and deference that no 
one Court or group in it has a monopoly of sound con- 
cern for true freedom of the press? 

Lawyers in active practice and judges who have been 
in active practice are disturbed when they feel that a 
majority in the Supreme Court appear to be remote 
(rom reality as to what takes place in prosecutor’s offices, 
Courts of first instance, and appellate Courts, in the 
States. Freedom of publication does not depend on li- 
cense to publish and distribute anything a publisher 
thinks will sell. All Courts tend, properly, to lean back- 
ward in their concern that undue restrictions shall not 
be imposed, but there is such a thing as leaning and 
looking backward so far as to lose perspective and see in 
a case what is not there at all. The legislatures of the 
twenty-four States have not been trying to curb freedom 
of the press; the hundreds of judges in their Courts 
have not been tolerating a circumvention of the Con- 
stitution. The statute proscribed the commercialized 
publication and distribution of matter calculated to 
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a First Things Should Be Put First 


Our forefathers conceived our republic as that of a free 
people living under a government of, by, and for such a 
people, with laws made only by elected representatives 
of the people and interpreted and enforced (not made) 
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incite to crime and delinquency—matter “massed” ob- 
viously for that purpose and for no other. No question 
of “taste” in literature or freedom in imparting news, 
information or views is involved. In practical operation 
there has been no difficulty in applying such a standard 
without injustice or arbitrariness, as judges and lawyers 
in the States well know. Abstract and abstruse tests 
of validity work havoc. 

A majority in the Supreme Court has in numerous 
cases upheld punitive action by a federal agency—action 
unauthorized by any law—on the ground that the action 
has been taken by the agency and the Court should 
“defer” to “administrative experience”, although the 
members of the agency were politically appointed and 
have had no experience as to the particular subject- 
matter of their action. Would not the Court far more 
justly develop and practice a deference for the action 
of the elected legislators and law enforcement officers, 
and the considered opinion of the experienced judges, 
in the score or more States which have enacted, tested, 
upheld and applied a law such as was struck down in 
the Winters case? For such a “judicial deference” there 
would be sound ground for the highest Courts of States 
and for State legislation and experience. 

Mr. Justice Frankfurter’s dissenting opinion makes 
an impressive factual showing of the damage done to 
State laws and the administration of justice under them, 
by the majority ruling. He quotes effectively the earnest 
protests uttered by Mr. Justice Holmes against inter- 
jecting the personal views of judges as grounds of hold- 
ing laws invalid under the First and Fourteenth Amend- 
ments. In the judgment of many thoughtful observers, 
the striking down of State laws and practices should be 
to lawyers a danger signal—calling perhaps for the 
conventional square flags of the Coast Guard, black 
with red squares, to denote “hurricane” velocity and 
perils. 


by competent and independent Courts. Our constitu- 
tional system was designed to be subject to orderly and 
deliberative change, in many respects but not in some 
fundamentals, by the States and their people through 
the processes of ratifying amendments to meet new needs 
or changed conditions. 

The most effective safeguards that wise men could de- 
vise were meticulously set up in our Constitution and 
basic laws to protect the freedoms, rights, property and 
institutions of the people. Love and respect for those 
safeguards have pervaded the laws and the actions of the 
people of this nation; great wars have been fought and 
untold sacrifices made by hosts of men, great and small, 
to preserve the blessings of those rights and freedoms 
“to themselves and their posterity”. 

No war has ever been fought for medical or scientific 
advancements. Yet great popular movements have been 
stimulated, vast sums of money contributed and 
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amassed, and the talents of brainy men and women have 
been enlisted, for research and clinical projects to al- 
leviate sickness and suffering and to promote the health 
and well-being of the people of this and other lands. 
Despite the confiscatory effects of taxes on individual 
savings, the American record is one of most generous 
contributions and support for medical and scientific 
research for the physical health of our people. Freedom 
for private enterprise and a sense of security under our 
constitutional system lead men and women to those 
benefactions. 

Are we doing as well for our form of government 
when it is endangered from within and without? Do we 
do as much and give as much for the political health 
and integrity of our governmental institutions? Is an 
understanding of law and government, of the essentials 
of freedom and opportunity, less important to our way 
of life than the prosecution of medical and scientific 
research? 

Our country needs both, in generous measure, but it 
cannot risk the consequences of neglect and mediocrity 
in our governmental system. Our Bar Associations, 
our colleges and law schools, should be laboratories and 
centers of efforts and resources to preserve and improve 
our institutions of freedom. Inadequacy of funds and 
efforts for the work of our Bar Associations is shocking. 
Lawyers who think nothing of spending hundreds of 
dollars on a pleasure trip feel they cannot afford to 
pay adequate dues to their Bar Associations which are 
defending our system of law and government and our 
way of life. Our people need the leadership of their 
lawyers. First things should be put first. 

Surely the highest service a lawyer can render for his 
country and for his clients is to aid, individually and 
through Bar organizations, vocationally and avoca- 
tionally, by participating professionally and as a citizen 
in the research for progress and the education of his 
fellow citizens, in meeting today’s challenges in such a 
way as to maintain and increase our American freedoms, 
to preserve our rights of persons and property and our 
participation in the democratic functioning of repre- 
sentative government, and to keep unimpaired by 
legislative action or judicial decision the safeguards 
which protect those vital things in and for our country. 


EpwINn LUECKE 
Wichita Falls, Texas 





Editor to Readers 





In publishing this month the second in our series of 
sketches of the Chief Justices of State Supreme Courts 
and outlines of State judicial systems, we go to the State 
of Oregon for our subject-matter. This portrayal of the 
judiciary of some of our States is based on a belief that 
the administration of justice in the State Courts is at 
least equal in importance to that in the federal Courts 
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with their limited jurisdiction. Several States have a 
number of judges which is comparable with the entire 
federal judiciary system. The non-political selection of 
qualified judges and the steady improvement of pro- 
cedure in the State Courts is of first importance because 
of the greater volume of their litigation and the direct- 
ness of their contacts with the lives, work and business 
of the people. A bold, uncompromising stand that 
judges shall be selected for their qualifications, experi- 
ence, impartial temperament, and known independence, 
is as important in the States as it is for the federal 
judiciary. 


This may not be “the $64 question” as to American 
law and policy, but it seems to be worth stating: If it is 
constitutional for the Congress to expend billions of 
dollars of taxpayers’ monies to resist Communist Party 
aggressions in Europe and China, and if it is lawful for 
our Government to do many things to combat the Com- 
munist Party in Italian and Korean elections and even 
to supply arms and military leadership in warfare 
against Communist inroads in Greece and China, and 
if the American delegation may lawfully urge the ninth 
Inter-American Conference at Bogota to take concerted 
action against Communist infiltrations in the Americas, 
why is it so strongly declared that the Supreme Court 
would hold any “outlawing” of the Communist Party 
to be unconstitutional as to our own elections? The 
statement is made that “outlawry” would “drive the 
Communist Party underground”. Was it not already 
“underground” in Colombia and Paraguay? Is it not 
already “underground” in cities and towns of the 
United States? Can it be “unconstitutional” to drive 
Communist conspirators above ground and into the 
open, so that they can be known and dealt with? Does 
the Constitution empower our country to refuse le- 
gal recognition to Communist-controlled governments 
abroad and to combat Communist Party efforts to seize 
control of other governments, but compel our own 
country to dally with the furtive forces that would over- 
throw our government and our economy, by force if 
need be? Aggression is no longer by armies marching 
over frontiers; at least at present, it does not consist of 
air raids and bombings; the menace is internal, and the 
differentiations between internal and international prob- 
lems have largely disappeared. 


* * * * J 


Walter P. Armstrong’s review of Irving Brant’s out- 
standing biography of “James Madison—Nationalist”, 
elsewhere in this issue, brings memories of what was 
probably the finest oral portrayal of the Father of the 
Constitution ever heard in this country. It was delivered 
before the Virginia State Bar Association or the 
Richmond Bar Association, or both, at a dinner in 
Richmond, Virginia, about December of 1935. The 
speaker was that gifted scholar-lawyer-statesman-orator, 
Newton D. Baker, of the Ohio Bar (Cleveland) , former 
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Secretary of War, who was elected to the Board of 
Governors of our Association in 1936 and would have 
become its President but for his untimely death. Mr. 
Baker spoke without manuscript, notes, or even an 
outline, for more than an hour, in incisive discussion 
of Madison’s part in the development of the Constitu- 
tion and his contributions to our republican structure 
of government of limited powers. At times he inter- 
jected trenchant comments on illus*rative instances in 
which he thought the Madisonian concept of our 
government had been perilously impaired by judicial 
decisions. Later that evening Mr. Baker promised the 
JOURNAL that he would dictate his address to a stenog- 
rapher, in order that it might be published and pre- 
served. Almost immediately he became engaged in 
arduous and protracted litigation, and finally wrote 
that his address had passed from memory to so great an 
extent as to make it impracticable for him to try to 


reconstruct it. 
«& * + * * 


A dramatic aspect of Mr. Baker’s address was his 
recurring references to stature—to Madison as “the 
little man”, who did this and did that to overcome 
obstacles to the building of a sound structure of govern- 
ment which would wisely have been preserved intact. 
Of Mr. Baker himself, lacking in stature but one of the 
ablest and most patriotic lawyers of his generation, it 
was said that he “missed by two inches being President 
of the United States”. There was imponderable feeling 
as well as artful humor in his reiterated references to 
James Madison as “the little man”. Madison is reputed 
to have been 5 feet 6 inches tall (or short). (American 
Presidents, by Thomas F. Moran. New York: Thomas 
Y. Crowell Co.; 1928). And now Irving Brant has 
recorded Madison’s sagacious statesmanship in a 
masterful biography, but Mr. Baker’s tribute is not 


preserved. 
* * « « \e 


As this issue goes to press the disturbing events in 
3ogota and Colombia, with their grave interruption 
of the ninth Inter-American Conference, give an em- 
phatic warning that the menace of Communist infiltra- 
tions and disorders is not limited to Europe or Asia. 
Some aspects of the origins and motivations of the riot- 
ing which threatened revolution in one of the most 
stabilized and law-abiding of the American countries 
are not clear at this writing. That an organized and 
disciplined fifth column of Communists took instanta- 
neous advantage of the outbreak to try to seize power 
seems clear beyond doubt, even though there is uncer- 
tainty as to whether the Communists created and forced 
the issue. Significantly, the outbreak took place on the 
eve of conference action for concerted measures against 
Communist infiltrations in the Americas, and obviously 
sought to discredit and disrupt the Conference, The 
restoration of order in Bogota by a coalition govern- 
ment of anti-Communist parties was followed by Secre- 
tary Marshall’s statement attributing the attempted 
reign of terror to “world Communism”, not to local 








Communists in Bogota. A Communist attempt to seize 
power in Paraguay seems to have been thwarted. The 
great Republic of Brazil has “outlawed” the Com- 
munist party and put out of office the Communists who 
had been chosen by local constituencies. The need is 
urgent that no locality in any country in the Americas, 
including our own, should longer be unprepared to deal 
with the emergencies that may arise from Communist 
manipulations and violence. 


* * . * * 


Speaking of liberty under law and of the rights of 
men in our country, what has been taking place by way 
of disorder and picketing in support of so-called strikes, 
in New York’s financial district (‘Wall Street”) has 
aspects which should startle Americans from their 
numbness or lethargy. It is not merely that very few 
employees of the exchanges and brokerage houses are 
“on strike” and that the revolving chains of pickets, 
with their vituperative shoutings of blasphemy and ob- 
scenity are almost wholly from seamen’s and marine 
unions that have adopted Communist “action” methods. 
It is not alone that the disorders have been palpably 
“staged” to obtain pictures and stories of “police 
brutality”, etc., for use in the Italian election and for 
Communist propaganda in all parts of the world. The 
issues are such that Americans should understand and 
appraise them. Burly pickets who do not and could not 
work in any stock exchange or brokerage house are 
undertaking to impose their will on employers and 
workers. The employers have taken the position that 
they will not discharge any employee because he joins 
a union or because he does not join a union. That is an 
issue on which opinions may and do vary, but the basic 
issue as to “hot work” goes still deeper. The union 
supposedly concerned in the “strike” insists that the 
employers agree that the union members in New York 
offices need not handle orders or take part in the doing 
of any business for any brokerage office or financial in- 
stitution, anywhere in the United States, if they do not 
like the working conditions or stage of unionization of 
the employees of that distant customer, In other words, 
a few men in New York’s financial district demand for 
themselves the power to settle any labor disputes and to 
dictate the unionization and the working conditions, 
in brokerage offices, financial institutions, etc., in any 
or every part of the United States, on penalty that no 
business will be done for them on these public ex- 
changes. Arbitrary powers in the hands of government 
are inimical to freedom, but arbitrary powers in the 
hands of irresponsible leaders of a labor union in one 
locality would become alarming if their dictation could 
extend to employers and employees throughout the 
country. The demand was for employer agreement to 
a type of “secondary boycott” which is believed to be 
outlawed by the Taft-Hartley Act. Despite the massed 
pickets rought from ships in Boston and other harbors, 
the strike on the curb exchange (“little board”) was 
settled by an agreement under which there will be 
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no “union shop” and no refusal to handle “hot work”. 
- * 7 * * 

The Association of American Law Schools is bringing 
to fruition its project of publishing a Journal of Legal 
Education, devoted to the needs, purposes and tech- 
niques of education in the law. It will be issued quarter- 
ly, probably in August, November, February and May, 
and will be printed and distributed by the West Pub- 
lishing Company and the Foundation Press. The first 
number will appear in August, Professor Brainard 
Currie, of Duke University Law School, will be Editor- 
in-Chief for 1948 with an Editorial Board and an Ad- 
visory Board. Many men identified with our Associa- 
tion’s work in legal education are on those boards. 
Publication of the American Law School Review will 
be discontinued; the Handbook of Proceedings of the 
Association of American Law Schools will be continued. 
We welcome heartily this newcomer to a field in which 
it can render a needed service to the law schools, the 
profession, and the public. 


* * * * * 


We note that in the case of Sellers v. Johnson, et al., 
163 F. (2d) 877 (8 CCA), the opinion of the Court 
quoted at some length with approval (at page 881) 
from a brief which our Association’s Committee on the 
Bill of Rights filed amicus curiae in Hague v. CIO, 
307 U.S. 496, 679, 680. This probably is the first time 
one of our Association’s briefs in a case has been cited 
as an authority by another Court in another case. 


* * * * * 


The efforts which were initiated in our Association’s 
Section of Corporate, Banking and Mercantile Law, 
through its Division of Non-Corporate Forms of Busi- 
ness Organizations and made specific in the JOURNAI 
(33 A.B.A.]. 302; April, 1947), to end or lessen the tax 
discriminations against members of professions and per- 
sons engaged in unincorporated businesses, have been 
“snow-balling” at a rapid rate. Decision has not yet 
been made on a definitive program, as between the 
“Nicholson plan’, the “Silverson plan”, and the “Rud- 
ick plan” (33 A.B.A.J. 1001; October, 1947); but the 
Association’s Section of Taxation, through its Commit- 
tee on Preferred Treatment of Tax Savings (Judge 
Charles D. Hamel, of Washington, D. C., Chairman) is 


at work to develop a definitive plan “as soon as practi- 
cable”, as directed by the House of Delegates on Feb- 
ruary 24 (34 A.B.A.J. 303; April, 1948). Meanwhile, 
many other organizations are supporting actively the ob- 
jective and are awaiting our Association’s conclusion as 
to a plan. A resolution approving in principle the efforts 
to secure tax relief for individual proprietors and part- 
ners was passed by the Board of Trustees of the Ameri- 
can Medical Association, and a report of the various 
plans will be placed before that Association’s House of 
Delegates when it meets in Chicago in June. The 
American Institute of Accountants has submitted to the 
Congress a recommendation that Section 165 of the In- 
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ternal Revenue Code be extended to cover partners and 
sole proprietors. In the February-March issue of Tax 
Law Review, published by the New York University 
Law School, Harry Silverson, of the New York Bar, has 
a further article on “Earned Income and Ability to Pay”, 
which discusses the whole subject, is being sent to mem- 
bers of our Association’s two Sections dealing with the 
subject, and is well worth obtaining and reading. 
* * * * * 

Meanwhile, in the Association of the Bar of the City 
of New York, its Special Committee on Public and Bar 
Relations, under the energetic Chairmanship of Judge 
Samuel I. Rosenman, formerly White House counsel to 
President Franklin D. Roosevelt, has held a second 
meeting of organizations interested in furthering the 
program in Congress. The following organizations were 
represented: American Dental Association, American In- 
stitute of Architects, American Institute of Chemical 
Engineers, American Institute of Chemists, American 
Institute of Consulting Engineers, American Medical 
Association, American Pharmaceutical Association, 
American Veterinary Medical Association, Chamber of 
Commerce of the State of New York, Coordinating 
Council of the Five County Medical Societies, Engineers 
Joint Council, Investment Counsel Association of Ameri- 
ca, Medical Society of the County of New York, Medical 
Society of the State of New York, National Association 
of Broadcasters, National Association of Life Under- 
writers, National Association of Security Dealers, Inc., 
New York Society of Certified Public Accountants, and 
the Washington Building Congress. Several other or- 
ganizations not present have indicated their interest and 
support. The program of the Association of the Bar 
continues to be that outlined in 34 A.B.A.J. 92; Feb- 
ruary, 1948. The April issue of The Record of that 
Association (pages 137-146) is devoted considerably to 
explanation and advocacy of its remedial proposals. Our 
Association’s activities were initiated because of the tax 
inequities inflicted on non-corporate businesses as well 
as on members of all professions, but the response among 
members of our profession for themselves and _ their 
clients has been nation-wide and the extent of public 
support is impressive. 

* ¥* * * * 

Those lawyers who acted upon our suggestion (March 
issue, page 220) that they and their clients write to 
relatives and friends in Italy and other European 
countries to give the personal touch to refutations of 
Communist fabrications about conditions in America 
and the objectives of American policy in aiding free 
governments and peoples, have now the satisfaction 
that they contributed to an activity which infuriated 
the Communist propagandists in Italy and drove them 
to extreme measures to try to offset in the Italian 
elections the effects of these friendly representations. 
Evidently a flood of letters came to Italy from the 
United States, and the agents of Moscow raised a hue 
and cry of “foreign interference”. 
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PRESIDENT'S 


TAPPAN GREGORY 





® There are very few days when I 
am in Chicago during which I do not 
attend at Headquarters to spend sev- 
eral hours working with our incom- 
parable staff. 

Coming in the front door the first 
ereeting is from the switchboard. 
When I arrived this morning I was 
handed a copy of the Chicago Cubs 
Vews, so that I might study the sta- 
tistics of all the players. We are hope- 
ful for the success of the Cubs, 
though perhaps not too optimistic. I 
have waited a long time for another 
world’s championship for Chicago in 
the National League. It will be forty 
years this fall. 

The Executive Secretary is in her 
office, where, for these few fleeting 
months, I am privileged to have desk 
space. She is sorting out some ma- 
between us. 
While this is being completed, I go 


terial for discussion 
downstairs to see how the boys are 
vetting along with the addressograph 
and the maintenance of up-to-the- 
ninute changes on the plates contain- 
ing names and addresses of our mem- 
bers. It takes two days for the ma- 
chine to run the plates of the whole 
membership; during all of that time 
one person must stand by. 

Reginald Heber Smith has just 
sent in a splendid report from our 
Committee which has been collabo- 
rating on the legal aspects of the 
work of the Conference on Family 
Life. By current reports as Director 
of the Survey of the Legal Profession, 
he also keeps us informed of the fine 
progress being made in that activity. 

Chief Justice Arthur T. Vander- 
bilt, of New Jersey, has requested that 
a letter be sent over the signature of 





your President to every member of 
the House advising that the Chief 
Justice is sending to each a pamphlet 
entitled ““The Citizen’s Participation 
in Public Affairs’—being a report on 
the conference inaugurating the citi- 
zenship clearing house at the New 
York University School of Law—and 
requesting that these pamphlets be 
examined and that the members of 
the House convey their views to the 
Chairman of our Committee cover- 
ing the subject, Victor Werner of 
New York. Those letters are now in 
the mail. 

It is a great disappointment that 
because of lack of funds we have 
been compelled to suspend Associa- 
tion activities for the present in 
connection with the work of the 
United Nations for the development 
and codification of International 
Law. I had hoped that Regional 
Group Conferences might have been 
resumed before this and still hope 
that we can find a way to finance at 
least a few before the Seattle meeting. 
But the prospect is not encouraging. 

I have prepared a memorandum 
of my views to explain my vote on 
the question of intervention by the 
Association in the Takahashi case in 
the Supreme Court of the United 
States. A copy will go to Bob Milam, 
Chairman of our Special Committee 
on the Bill of Rights. This is one of 
those matters which come up at a 
time that requires a vote by letter 
or telegram from the members of the 
Board of Governors. I do not like 
this method of submission of ques- 
tions to the Board, especiaily when 
the questions are difficult and must 
be decided quickly. Sometimes, as in 


this particular case, the procedure 
is unavoidable if we are to make up 
our minds in time whether or not to 
take affirmative action. Takahashi, 
an alien resident of California, had 
been denied a license to fish com- 
mercially in coastal waters because 
the State denies such permits to 
aliens ineligible to become citizens. 
At the last count, telegraphic advices 
indicated a vote of 11 to 2 against 
intervening. 

It is reported that the demand for 
hotel reservations for the Seattle 
meeting is heavy, Requests for the 
most desirable space always exceed 
what is available; this naturally 
creates situations requiring careful 
and tactful handling. 

In our membership office, work 
is progressing steadily, but there are 
always details upon which it is neces- 
sary and wise for several of us to 
take counsel together. We are follow- 
ing a system conceived with a view 
to increasing the number of members 
from States whose percentage of 
members to total lawyers is much 
lower than we like to see it, and are 
trying to build on a solid foundation, 
looking to permanence in enroll- 
ment. 

By the time that matters pressing 
for immediate action have been at- 
tended to, I see, by looking at my 
watch, that I must be on my way if 
I am to reach home for dinner by 
eight o'clock. Participation in the 
day’s work at Headquarters has, as 
always, been a stimulating experi- 
ence. Many other problems, in 
addition to those briefly touched 
upon in this rambling story, inter- 
spersed witii constantly recurring 
but welcome interruptions for con- 
sultation with various members of 
the staff, have been taken up and 
discussed, and either solved or moved 
along or laid aside for further con- 
sideration later on. It is inspiring to 
be allowed a small part with such 
an efficient organization and such 
pleasant co-workers in the adminis- 
tration of the day-by-day work of the 
Association. 
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Carl D. 
FRIEBOLIN 





® The curtain had just gone down 
on the 35th Annual Anvil Revue on 
the night of April 10 at the City 
Club in Cleveland—the community’s 
forum of free speech. This year’s 
show was entitled ““The Power of the 
Purse-or-Divided We Stand”. Facing 
the footlights and the darkened ex- 
pectant house: a specialist in patent 
law, a former Judge of the Common 
Pleas Court, a Referee in Bankruptcy 
for the past twenty-five years, a Spe- 
cial Master in many cases especially 
in the patent field, a lecturer in the 
law of bankruptcy at the Western 
Reserve Law School, the author of 
the plan and script of this year’s pro- 
duction. Yet only one man stood 
there—who would expect such many- 
sided talent and humor from a spe- 
cialist in patent laws? Car D. FRIE- 
BOLIN has been for years the answer. 

Not many dramatic productions 
come to climax after the curtain falls 
on the end of it. The Cleveland 
production does. FRIEBOLIN begins 
haltingly. ‘This is the last time” 
brings laughs and cheers—at the close 
of each show for thirty years he has 
said that, but in it there is now a 
tinge of pathos, lest it some day be 
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so. Each show is his “final appear- 
ance”. He then proceeds to speak 
intimately and confidentially; but 
when he leads you into a serious and 
sentimental mood, he will trip sud- 
denly your processes of thought and 
cause you merriment over your own 
sentimentality. And then, in spite of 
the fact that you set yourself against 
a repetition that might be reminis- 
cent and nostalgic, he will again mis- 
lead you into pathetic considerations 
that end suddenly in laughter, There 
is a deeply human message under- 
neath the lines, especially in these 
days. We are reminded, with Hartley 
Coleridge, that “laughter oft is but 
an art to drown the outcry of the 
heart”. 

The shows of the City Club in 
Cleveland have come to rank with, 
if not to rival, the Gridiron Shows in 
Washington. The satires in the na- 
tional capital have a broader scope, 
but the FRIEBOLIN performances are 
unsurpassed in skill and merit. Each 
is a review of outstanding events of 
the year. Men who have set them- 
selves up are usually set down; those 
who have suffered misfortune may 
find themselves comforted and reas- 
sured. The highest officials of State 
and city, together with others who 
are cajoled or lampooned, are given 
box seats. They are presented with 
affection rather than malice. But the 
effect of the whole performance is to 
clarify the atmosphere and restore a 
kindly balance and sound judgment, 

As usual, Judge FRIEBOLIN was the 
author of the plan and script of this 
year’s production. His characteriza- 
tions bring together the wisdom and 
the kindly judgments of many, but 
the wit of one. He was assisted in 
the writing of lyrics, the direction of 
music and the training of actors and 
choruses. But the wit and humor of 
the monologues and dialogues and 
the over-all comedy of the produc- 
tion were the artisanship, not of a 
professional playwright, but of one 
of the highly competent legal minds 
of the country. 

FRIEBOLIN’s reputation in the field 


of bankruptcy law is nation-wide. He 
has won renown as a specialist in 
patent law, and his appointment as 
Special Master is often asked for in 
patent cases. His opinions are ac- 
corded the greatest respect. It is 
remarkable that so disciplined a le- 
gal mind can be the source, not only 
of thorough and profound judg- 
ments, but also of light, fanciful and 
versatile humor. 

FRIEBOLIN surprises his commu- 
nity each year with a fresh and orig- 
inal show. Truly it can be said of 
him and his output, in the homely 
phrase of the ancient versifier: 

Out of the old fieldes cometh al this 

new corne from yere to yere, 


And out of the fresh woodes cometh 
all these new flowres here. 


FRIEBOLIN acts frequently as a 
toastmaster and after-dinner speaker. 
A penetrating intelligence and a lit- 
erary mastery of the word enable 
him to deal with any chosen subject 
in a sprightly but thought-provoking 
way. He refers to the Cleveland Bar 
Association as “Lawyers Local No. 
1.” When he was called upon during 
the war to preside at the annual 
meeting of the Referees in Bank- 
ruptcy—the war conditions of enter- 
prise having reduced bankruptcy 
business in the Courts to an all-time 
low—he opened the ceremonies with 
a paraphrase of Winston Churchill's 
famous remark about the British Air 
Force. FRIEBOLIN said: “Never have 
so few owed so little to so many”. 
When the country was trying to ad- 
just itself to the effect of the atomic 
bomb, he observed that “The only 
answer to the split atom is a united 
world”. 

But his rarest quality is not his wit 
or ability to turn a striking phrase; 
it is his sense of true humor—humor 
in its highest form, humor which 
leaves no sting. He never resorts to 
profanity, vulgarity, or sarcasm. He 
exposes foibles, not persons. In the 
long history of his shows, no one has 
ever complained of having been 
dealt with unjustly. Those who are 
laughed at join in the laughter. In 
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fact the peculiar characteristic of his 
mirth is that it makes its hearers 
laugh at themselves. In a legal com- 
munity long noted for the humanity, 
comradeship, and kindliness of many 
of its beloved members, as well as 
their fidelity to fair play and the 
forward look in public affairs, this 
man is beloved. 

It well may be that if FRIEBOLIN 
had chosen to be deadly serious and 
“stuffy” all his life, his rapier-like 
mind would have carried him to 
higher posts. Chauncey M. Depew 
complained that if he had never 
made a humorous speech and could 
ever have faced an audience that did 
not expect him to make them laugh 
and think he was trying to do that 
even when he was deadly serious, he 
would have been President of the 
United States. Job Hedges, rugged 
New York lawyer of great gifts and 
skills, put aside the governorship of 
his State when he tossed into waste- 
baskets the dull products of “ghost 
writers” at his party headquarters 
and chose to become the comedian 
of the hustings—hilariously hailed 
but never elected. Yet CARL FRIEBO- 
LIN has contrived to “get elected” to 
something he can treasure more than 
exalted office—a high place in the 
hearts of men, a true esteem in his 
profession and his community. Like 
the gifted Newman Levy and the 
many-sided Judge James G. Wallace 
in New York, the perennial John D. 
Black in Chicago, the talented dram- 
atists and librettists of the San 
Francisco Bar Association and the 
Bohemian Club, the robust choris- 
ters of “Trial by Jury” in many a city, 
a FRIEBOLIN enlivens and enriches 
his profession and his community. 
Bar Associations need more of his ilk. 

The charm of his manner is born 
of a saintly charity. Like St. Francis, 
he pities the poor fish. Usually a 
mind as quick and profound as FRiz- 
BOLIN’s is impatient of slower and 
more superficial intellects. But he is 
as kind and guileless as a child. Even 
his adverse decisions are received 
without rancor. He is so patient in 
hearing, so thorough in his consider- 
ation, that anyone who is not con- 
vinced still will have no doubts of 





the honesty of his intentions. Yet he 
can say no with a finality that leaves 
no doubts. He is so detached and 
impersonal that no one’s feelings are 
ever wounded. He exemplifies Izaak 
Walton’s observation: 

If thou be a severe, sour-complex- 

ioned man, then I disallow thee to be 

a competent judge. 


John C. 
KNOX 


® A federal judge who has lately 
been “in the news” even more than 
usual because of his diligent efforts 
to obtain a sufficient complement of 
judges for the congested calendars of 
the Southern District of New York is 
the Senior District Judge of that 
jurisdiction, the highly esteemed 
Joun C. Knox. 

When hard-working Judge John 
Bright of his Court died recently, 
Judge Knox announced that he was 
“a victim of overwork and devotion 
to duty”. Judge Knox had been la- 
boring to obtain the removal of the 
statutory bar to filling the place held 
by the late Judge Woolsey, and also 
had been instrumental in bringing 
about the recommendation of the 
1947 Judicial Conference of Senior 
Circuit Judges for the creation of 
two additional permanent judge- 
ships for the district. This earnest 
recommendation was supported by 
the Association of the Bar of the 
City of New York (34 A.B.A.J. 133; 
February, 1948), and on February 
24 the House of Delegates gave it 
strong endorsement (34 A.B.A.J. 
343; April, 1948) , on the recommen- 
dation of our Association’s Commit- 
tee on the Judiciary. 

Upon the untimely death of Judge 
Bright, Judge Knox laconically de- 
clared that “unless we get some of 
the relief for which we have been 
striving for years, the same thing 
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will happen to some of the rest of 
us”. 

Born in Waynesburg, Green Coun- 
ty, Pennsylvania, in 1881, he is a 
graduate of Waynesburg College 
(1902) and attended the Law School 
of the University of Pennsylvania in 
1903-04. After being admitted to 
the Bar in Pennsylvania and New 
York, he was in the legal department 
of the Title Guarantee and Trust 
Company of New York, and from 
1913 to 1918 was Assistant U. S. At- 
torney for the Southern District of 
New York. Appointed to the federal 
bench by President Woodrow Wil- 
son in 1918 he has had wide experi- 
ence in civil litigations of impor- 
tance and has presided at a number 
of notable trials, including the pros- 
ecutions of Harry M. Daugherty, 
former Attorney General of the 
United States, and Lepke and Gur- 
rah, notorious labor racketeers. In 
politics he is a Democrat. 

He has written and spoken exten- 
sively on subjects related to law and 
Courts, in respects which have ac- 
quainted the public with the admin- 
istration of justice and has inculcated 
respect for the Courts. He is the 
author of the widely read A Judge 
Comes of Age, published in 1940, 
and of Order in the Court, pub- 
lished in 1943. He has contributed 
to The Saturday Evening Post, The 
New York Times Sunday Magazine, 
and to numerous legal publications. 
He has been lecturer on legal ethics 
at New York University Law School 
and the Brooklyn Law School of St. 
Lawrence University. 

Some of his views on the legal and 
policy aspects of public questions 
have been highly controversial, but 
this has not held him back from 
plain speaking. Notable has been 
his advocacy, in numerous addresses 
and articles, of the establishment of 
Labor Courts as the practicable 
means of determining labor disputes 
and preventing or lessening the vast 
losses to the American economy 
through industrial strife. His views 
in this respect were given in an arti- 
cle published in American Mercury 
June, 1946. (See 33 A.B.A.J. 551; 
June, 1947). 
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Lawyers and judges throughout 
the country will! join with the House 
of Delegates in earnestly supporting 
Judge Kwnox’s efforts to obtain 
promptly an adequate number of 
judges for his Court and the ap- 
pointment of lawyers whose experi- 
ence, character, temperament, inde- 
pendence, and known fidelity to 
American ideals of a constitutional 
government of limited powers, will 
bring about their selection without 
regard to party service or subservi- 
ence. With one place vacant the 
Southern District of New York has 
eleven judges; five non-resident 
judges have been trying to help with 
the calendar arrearage. Although the 
voters and the lawyers of the District 
are strongly Republican, only three 
of the eleven were members of the 
majority party; and none of that 
party has been appointed to the 
Court since 1929. Although selec- 
tion for qualifications and _ fitness 
should disregard party affiliations, 
the record of eight successive ap- 
pointments from organization mem- 








bers of only the minority party does 
not indicate that partisan considera- 
tions have been ignored. If Judge 
KNox can obtain assurances that the 
best qualified lawyers obtainable 
will be nominated and that selec- 
tions will not be limited to organi- 
zation members of the minority 
party, the requisite legislation for 
the additional posts will be enacted 
quickly, according to the reports. 


Harold C. 
HAVIGHURST 


= President Franklyn B. Snyder of 
Northwestern University announced 
on April 2 the appointment of Pro- 
fessor Harotp C. HAvIGHURST, a 


. International Court of Justice Overcomes 
Objections to Jurisdiction in the Corfu Case 


® While meager British troops in 
battle dress and minimal American 
patrol forces were reported to be 
digging foxholes and improvising 
gun emplacements to defend the 
highways leading into Trieste, the In- 
ternational Court of Justice began 
the solemn preliminary hearing of its 
first case—the Corfu Channel dispute 
between the United Kingdom and 
Albania, involving events of 1946 in 
that region which has been described 
as “tinder-box” and “time-fuse” of 
potential conflict. The developments 
during the preliminary hearings were 
most favorable to the cause of world 
peace under law and adjudication. 
Convened in the historic court- 
room of the monumental Peace Pal- 
ace at The Hague, where more than 
seventy cases were handled by the 
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Permanent Court of International 
Justice between World Wars I and 
II, the judges of the present Court, 
in black gowns and white lace bibs, 
were confronted at the outset with 
a challenge of its jurisdiction to hear 
the case and render a judgment. The 
dispute currently before the princi- 
pal judicial organ of the United Na- 
tions concerns the disaster which 
took place in the Corfu Channel 
adjacent to Albania on October 22, 
1946, when two British destroyers 
were damaged by mines, with result- 
ing loss of life and injury to the 
crews. Failing to receive satisfaction 
from the Albanian Government 
which it charged with responsibility, 
the United Kingdom brought the 
case before the United Nations Se- 
curity Council, which recommended 


member of our Association since 
1932, as Dean of the University’s 
School of Law. At the age of 50 he 
succeeds Leon Green, who retired 
from the deanship last September 1. 
Since that time Professor Havic- 
HuRsT has been serving as adminis- 
trative officer of the school. 

He joined the law faculty of 
Northwestern in 1930 as an associate 
professor. In 1932 he became a full 
professor. Before that he had been 
on the law faculty at the University 
of West Virginia. A graduate of 
Ohio Wesleyan University, he re- 
ceived his master’s and law degrees 
from Harvard University. 

A specialist in the field of contract 
and insurance law and author of 
Cases on Contracts, Dean Havic- 
HURST practiced law in New York 
City from 1926 to 1928. While on 
leave from Northwestern in 1939 
and 1940, he was a Special Assistant 
to the Attorney General of the 
United States. He is a member also 
of the Illinois and Chicago Bar 
Associations. 


that the two countries refer their 
dispute to the International Court 
of Justice. The United Kingdom 
filed an application which asked the 
Court to decide that the Albanian 
Government was responsible for the 
damage to the ships. The British 
also seek reparations, in an amount 
to be fixed by the Court. 

Albania was at that time an appli- 
cant for admission to the United 
Nations, with support from the Sovi- 
et Union and its satellites, but has 
not been admitted, at that time or 
since. As no judge of Albanian na- 
tionality is a member of the Court, 
at the opening of ‘the first session, 
Court President Jose Gustavo 
Guerrero, of El Salvador, swore in Dr. 
Igor Daxner as a “national judge” for 
Albania, pursuant to Article 31 of 
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the Statute of the Court, to take his 
place among other members of the 
ribunal on terms of complete equal- 
ity with his colleagues. Judge Green 
1. Hackworth was present as the 
\merican member of the Court. 

At the tables of counsel, British 
\gent William E. Beckett and At- 
torney-General Sir Hartley Shaw- 
cross, well remembered by American 
lawyers from his attendance at our 
\ssociation’s 1946 Annual Meeting 
held in Atlantic City, faced Albania’s 
Kahreman Ylli and Dr. H. Vochoc. 
\t the outset Albania questioned 
the “unilateral approach” employed 
by the British in filing their com- 
plaint. Mr. Ylli argued that Albania 
could not be cited directly before 
the Court, because she had not 
signed a treaty or convention with 
the United Kingdom which agreed 





to submit the dispute to the Court, 
nor had she at any previous time 
filed a Declaration accepting the 
compulsory jurisdiction of the Court. 

Replying for the United Kingdom, 
Sir Hartley Shawcross relied on the 
Albanian Government’s letter of last 
July 2 to the Court as an acceptance 
of the Court’s authority. That letter 
was one used by Albania’s sponsors 
in supporting her application for 
membership in the United Nations, 
as evidence that Albania, if ad- 
mitted, would fulfill her obligations 
under the Charter as a Member state. 

After hearing argument, the Court 
retired to decide whether the United 
Kingdom’s action was legally effec- 
tive, under the Statute, to bring be- 
fore the Court the charge and dis- 
pute involving a non-member. 

On March 25 the Court rendered 
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a preliminary decision by a vote of 15 
to 1 (the Albanian ad hoc judge 
alone dissenting). The Court rejected 
the Albanian preliminary objections 
and directed that the merits of the 
case be proceeded with. An encourag- 
ing development was that immedi- 
ately before the preliminary decision 
was pronounced, the Albanian and 
British representatives signed a spe- 
cial agreement submitting the dis- 
pute to the Court irrespective of the 
ruling on Albania’s preliminary ob- 
jections. 

The Court also has pending before 
it the General Assembly’s request of 
November 17, 1947, for an advisory 
opinion on a question concerning 
the voting on the admission of new 
members to the United Nations. The 
text of the question was given in 34 
A.B.A.J. 55; January, 1948. 
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Official United Nations Photo 


INTERNATIONAL COURT OF JUSTICE HEARS FIRST CASE. Here is a general view of the Court, as the British representative, 


Sir Hartley Shawcross (far left, middle) presents his country’s case in the Corfu Channel dispute. 
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Progress in Drafting Legislation Against 


Communists in United States 


® As was anticipated at the time the 
House of Delegates took action on 
February 23 in favor of legislation 
against Communist activities in the 
United States (34 A.B.A.J. 281; 
April, 1948), the definitive legisla- 
tion emanating from the Nixon sub- 
committee of the House of Repre- 
sentatives Committee on Un-Ameri- 
can Activities is along lines recom- 
mended by the House of Delegates 
but goes beyond the specific pro- 
posals submitted for our Associa- 
tion’s action. The text of the Nixon 
sub-committee’s bill is not available 
at this writing (April 12), but a sum- 
mary of its provisions has been 
published. We bring it to attention 
to the end that the definitive bill may 
be obtained, scrutinized, and com- 
mented on, by Bar Associations and 
by individual lawyers, in the inter- 
ests of perfecting and supporting the 
bill, as desired by sub-committee 
Chairman Richard M. Nixon (see 
34 A.B.A.J. 309; April, 1948). 

The measure as drawn builds on 
and strengthens the Smith Act of 
1940 directed against subversive ac- 
tivities. The Smith Act outlawed 
intentional teaching or advocating, 
orally or in print, the overthrow of 
constitutional government, and sub- 
jected violators to a maximum fine 
of $10,000 or ten years in jail, or 
both, upon conviction. It also pro- 
vided for the registration and finger- 
printing of aliens and made the use 
of automatic weapons by aliens an 
offense carrying the penalty of de- 
portation. The legislation now pro- 
posed would increase the penalties 
of the Smith Act to a $10,000 fine, 
ten years imprisonment, or both, for 
each offense, 

The bill would make no attempt 
to “outlaw” the Communist Party 
as an openly operating political 
movement or to punish those who 
mistakenly but perhaps sincerely ad- 
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here to its tenets. The bill provides 
for prosecuting and punishing as 
criminal conspirators the “managers, 
directors and supervisors” of Com- 
munist activity wherever this activity 
was found by “judge and jury” to be 
intentionally subversive of the 
United States and internationally 
“in aid of the immediate or ulti- 
mate objectives of the world Com- 
munist movement”. 

The sub-committee’s definition of 
“conspiracy” is said by Mr. Nixon 
to be “consciously narrow”. It would 
encompass an “active participant in 
the management, direction or super- 
vision of any Communist organiza- 
tion” who “knowingly and willfully” 
conspired along any of the following 
lines: 

To subvert the interests of the 
United States by aiding or abetting 
the accomplishment of either the im- 
mediate or ultimate objectives of the 
world Communist mrovement. 

To disrupt trade, commerce or gov- 
ernment in the United States with in- 
tent to further the objectives of the 
world Communist movement. 

To destroy or overthrow any govern- 
ment in the United States with the 
objective of establishing in its stead 
a Communist dictatorship. 

A conspiracy could be accom- 
plished “by any means”, and it would 
no longer be necessary to prove that 
force and violence were contem- 
plated to overthrow the government. 


Registration of All ‘“‘Communist- 
Front" Organizations Is Proposed 
The Nixon bill as it came from the 
sub-committee would require the 
registration of all Communist-front 
organizations, as was recommended 
by the House of Delegates on Feb- 
ruary 24, and also the specific label- 
ing of the propaganda of such 
organizations as coming from such 
a source. Any association accused as 
subversive would have the right to 
call its own witnesses in a hearing 
before the Attorney General, and 


could appeal the Attorney General's 
findings to the Courts in what the 
committee called a “landmark” of 
due process which would replace the 
ex parte findings of the present 
federal “loyalty” program, under 
which the Attorney General, acting 
alone, may brand an organization as 
subversive. As amended by the full 
Committee, the bill will require the 
registration also of the Communist 
Party, which will be under command 
to file the names and last-known ad- 
dresses of all members of that party. 
The bill does not otherwise require 
the registration of individual Com- 
munists, which the House of Dele- 
gates advised (34 A.B.A.J. 281; 
April, 1948). 

The bill would specifically deny 
government jobs to members of the 
Communist party and would penal- 
ize government executives who know- 
ingly employed Communists. It 
would make it unlawful to issue a 
passport to any member of the Com- 
munist party, the intention being 
to cut all legal communication with 
Communist workers abroad. Other 
recommendations are for an annual 
registration of all aliens; “strict reci- 
procity” with Communist countries 
in granting visas; and a sharpening 
of the penalty for contempt of Con- 
gress. 


“American Cadre of the Soviet- 
Directed Communist Conspiracy" 


The report of the Nixon sub-com- 
mittee said, in part: 

This Committee is not seeking to 
deal with the theoretical Communists 
in the United States. We are seeking 
rather to strike a body blow at the 
American cadre of the Soviet-directed 
Communist conspiracy. We believe 
that if its criminal activities are prose- 
cuted, its false fronts exposed, and its 
foreign assistance and direction cut 
away, the movement in the United 
States, standing alone for what it is, 


(Continued on page 409) 
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A MoperRN LAW OF NATIONS: 
\N INTRODUCTION. By Philip 
C. Jessup. New York: The Macmillan 
Company. 1948. $4.00. Pages xti, 236. 

For a number of years a small 
group of international lawyers has 
been launching scattered attacks 
against the traditional concepts of 
international law. Led by Politis and 
Scelle, they were able to cross the 
moats, but they lacked the ladders 
to scale the ramparts behind which 
the venerable defenders of the con- 
servative tradition were hiding. Mr. 
Jessup, professor of international law 
at Columbia and American delegate 
to the “Little Assembly” of the 
United Nations, provides in his 
“introduction” an entry to the musty 
structure, through which the cohorts 
of the rebels may infiltrate into the 
Sixteenth-Century castle and start the 
job of remaking it into an edifice 
strong enough to withstand the blasts 
of an atomic era. 

To achieve a transformation of 
international law into world law is 
the task of our generation. Mr. Jessup 
does not carry out this big chore 
for us; but, by removing several of 
the main obstacles, makes the mission 
much easier for those who wish to 
follow in his footsteps. His book is 
verily an introduction, and not a 
blueprint of the world-to-be. 

Unlike many of his brethren, Pro- 
fessor Jessup admits squarely that 
only world law and world govern- 
ment can eliminate war, and proceeds 
throughout on the assumption that 
the necessary organization will be 
perfected before a holocaust destroys 
humanity. He differs from some 
enthusiasts for world government in 
one important respect—he looks be- 
yond the moment of the creation of 


such a government and gives a pre- 
view of the difficult task of establish- 
ing a body of law fit to deal with the 
new problems which will then arise. 
He foresees that the tremendous 
effort necessary to build the or- 
ganized structure might result in 
something worse than we have now 
if proper attention is not paid to 
simultaneous development of law. 

The human race craves for “world 
government under law”, and not just 
for “world government”. The latter 
could easily be accomplished by 
surrender to the Soviets; there would 
be no need to fight, if people are 
willing to lose freedom in order to 
gain peace. The dilemma of today 
is, how to achieve the twin aims of 
freedom and peace; and neither can 
be obtained without a system of law 
to prevent and punish the violators 
of individual and national freedom 
and the disturbers of peace. Order 
within states cannot be maintained 
without law; similarly, the world 
community cannot exist in peaceful 
order without a law governing the 
relationships between the various 
component parts of that community. 

Professor Jessup does not present 
in this slim volume a code of the new 
world law, nor does he endeavor to 
sketch a set of basic principles from 
which other rules may be deduced. 
Instead, he singles out two principles 
and traces meticulously the changes 
in the present law which would result 
from their adoption. While in certain 
respects these principles are novel, 
and their existence in present law 
is denied by most members of the 
traditionalist school, the author suc- 
ceeds in proving that they can be 
derived from a line of precedents 
and that certain developments within 





the framework of the United Nations 
point also in that direction. Though 
he could contend openly that his two 
assumptions are already a part of 
international law, the author dis- 
arms most of his possible opponents 
by pretending that he is speaking 
only de lege ferenda. But a careful 
reader will soon find out that, as in 
many other fields of law, a new prin- 
ciple seldom jumps out of the head 
of its creator; it is ordinarily hidden 
in the old law under various guises 
and can be bared by a new broom 
sweeping aside cobwebs of fictions 
and furbelows of obfuscating legalese. 
At this task, Professor Jessup suc- 
ceeds admirably. 

His first basic principle is that 
international law must be directly 
applicable to individuals, that it 
must bind them as well as states, and 
that it can confer upon them rights 
which they can enforce by appro- 
priate international procedures. This 
principle has important repercussions 
in the field of responsibility of states 
for injury to individuals (Chapter 
V) , but it leads also to some startling 
conclusions in other fields. While the 
change will in principle benefit the 
individual, in some cases it will 
result in depriving him of certain 
defenses contained in traditional 
law. The new law may, for instance, 
punish an individual for any acts 
having “sufficient international sig- 
nificance to warrent placing their 
punishment under international au- 
spices”. The author admits that the 
apprehension of criminals may cause 
difficulties if they are persons in 
charge of a national government, but 
a solution of the problem will have 
to be found before an effective world 
government can be established. 

As his second guiding idea, Pro- 
fessor Jessup has chosen the concept 
of community interest, which implies 
that not only the state whose right 
has been violated but also the whole 
world community is entitled to take 
such action as may be necessary to 
prevent a breach of international 
law and to punish those who are 
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responsible for it. In this respect Mr. 
Jessup follows a suggestion made by 
Elihu Root in 1915 before the Ameri- 
can Society of International Law, 
and makes an attempt to forecast the 


changes necessary to make that 
principle part and parcel of the 
modern law of nations, He examines 
with perspicuity and perseverance 
one subject after another, and finds 
that many cherished vestiges of un- 
limited sovereignty will have to go 
overboard to assure proper protec- 
tion of community interests. This is 
especially clear in the chapter on the 
legal regulation of the use of force. 

Many advocates of world govern- 
ment do not have much use for that 
part of international law which deals 
with war and neutrality. Professor 
Jessup demonstrates in the last 
chapter of his book how wrong they 
are in this respect. Even if we give 
to an illegal use of force by a state 
the label of civil war, it will be war, 
nevertheless. Rules will have to be 
devised to deal with the conduct of 
hostilities by the “world police 
forces” and by the rebels, with the 
treatment of the population of the 
rebellious unit, and with the duties 
of third states not directly involved 
in warfare. Additional complications 
will arise in the interim period, be- 
fore it has been determined which 
of the parties is guilty of aggression, 
in particular as each of them will 
probably claim that it is acting in 
self-defense. The does 
limit himself to posing these ques- 


author not 
tions, but has made a conscientious 
attempt to find the best method for 
dealing with each situation. Better 
than all the previous chapters, this 
part of the book illustrates quite 
clearly that world government and 
world law are intertwined in an in- 
extricable manner and that the 
development of one depends on the 
development of the other. 

The need for the solution of the 
problems of world government and 
law is increasing at an accelerating 
pace. No one can avoid thinking 
about it, and the more we think 
about it the more we realize how 
little the problem has been explored 
and how many questions seem at 
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present insoluble. Professor Jessup’s 
book shows that one can venture into 
these dangerous lands and return not 
only unscathed but also with trophies 
and prizes which are a worthy com- 
pensation for the toils of the expedi- 
tion. The author is one of those 
pioneers who by their success prove 
that the promised land can be 
reached and that gold is really there 
for those who are willing to follow. 
Those who are ready to start on the 
long trek cannot equip themselves 
better than by taking a copy of this 
book along to fortify their souls when 
the spirit grows weary. 

Professor Jessup could not have 
rendered a greater service to man- 
kind, and to the legal profession in 
particular, than by writing this book 
at this time. Let us hope that it is 
just the first of a series, and that the 
author will find time to deal also 
with those problems of organization 
and procedure which he has so 
rigorously excluded from this intro- 


ductory volume. 
Louis B. SOHN 


Cambridge, Massachusetts 


Atomic ENERGY: ITS IN- 
TERNATIONAL IMPLICA- 
TIONS. A Study by a Chatham 
House Group. New York: The Royal 
Institute of International Affairs, 542 
Fifth Avenue, New York 19. March 
17, 1948. $1.25. 

An outstanding group of British 
scientists, jurisconsults and other ex- 
perts, under the auspices of the dis- 
tinguished Institute, has made this 
complex and authoritative study 
which develops a number of differ- 
ing points of view, particularly as to 
international control. This volume 
is invaluable at this time to Ameri- 
can students of this problem of su- 
preme importance for the future of 
civilization. 


Tria OF THOMAS JOHN 
LEY AND LAWRENCE J. SMITH 
(THE CHALK PIT MURDER). Ed- 
ited by F. Tennyson Jesse, London: 
William Hodges and Co., Ltd. Sep- 
tember, 1947. 15s net. Pages ii, 313. 

This is No. 69 in the Notable Brit- 
ish Trial Series. No, 68 was the Trial 
of William Joyce (“Lord Haw- 





. 


Haw”), reviewed in 32 A.B.A.J. 471; 
August, 1946. The present trial was 
for the murder of one John Mudie, 
whose body was found on November 
30, 1946, in a chalk pit near Wold- 
ingham, in Surrey. Death had been 
due to strangulation bya cord around 
the neck, Ley was a former Minister 
of Justice in New South Wales, Aus- 
tralia. Smith was a joiner who 
worked for Ley after the latter came 
to England. One Buckingham, who 
ran a car-hire service for a hotel, was 
a party to the but turned 
King’s evidence. The motive ascribed 
for the crime was Ley’s jealousy, to 
the point of paranoia, of his former 
mistress, then aged 66. This “trian- 
gle” crime was unusual in that Ley 
had never met or seen his victim un- 
til the night Mudie was delivered to 
him in London, bound hand and 
foot, to be brutally murdered. Smith 
and Buckingham had never seen 
Mudie until they kidnapped and 


crime 


bound him, for which service Ley 
paid them well. Mudie had neve 
met the woman in the case, although 
they once passed on a stairway. All 
but Ley were pleasant and_inof- 
fensive persons. 

The Lord Chief Justice of Eng- 
land, Lord Goddard, presided at the 
trial in Old Bailey. Anthony Hawke 
tried the case for the prosecution; 
Sir Walter Monckton, K.C., 
was honor guest of our Association in 
1942, appeared for the defense. F. 
Tennyson Jesse’s analysis of the evi- 


who 


dence and the trial is vivid and pene- 
trating. The evidence, the arguments 
of counsel, and the charge to the jury 
are given in a clear setting. The re- 
sult was conviction; Ley died of a 
seizure in May of 1947, while await- 
ing execution. Of his guilt there was 
no doubt, but the evidence showed 
possible participation by others, not 
reflected in the verdict. 

In connection with this volume, 
the interesting announcement is 
made that the publishers are about 
to issue a notable series, under the 
general editorship of Sir David Max- 
well Fyfe, K.C., M. P., dealing with 
trials for war crimes and treason 
arising out of World War II. Early 
volumes will be The “Peleus” Trial, 
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for the killing of survivors after the 
sinking of a merchant ship by a 
U-boat; The Belsen Trial, for atroci- 
\ies at Belsen and Anschwitz extermi- 
nation camps; and Trial of General 
von Falkenhorst, for the killing of 
commandos inter alia in Norway. 
lrials in the Pacific will be included. 
The series will be of marked histori- 
cal value as well as interest to lawyers. 
W.L. R. 


Tue FOREIGN AFFAIRS 
READER. Edited by Hamilton Fish 
Armstrong. New York: Council 
on Foreign Relations—Harper & 
Brothers. 1947, $5.00. Pages viti, 492. 


Tas UNITED STATES IN 
WORLD AFFAIRS, 1945-1947. By 
John C. Campbell and the Research 
Staff of the Council on Foreign Re- 
lations. With an Introduction by 
John Foster Dulles. New York: Coun- 
cil on Foreign Relations—Harper & 
srothers. 1947. $5.00. Pages xvi, 585. 


Tw CALCULATED RISK. By 
Hamilton Fish New 
York: The Macmillan Company. 
1947. $1.50. Pages xti, 68. 


Armstrong. 


These three books came out of the 
workshop of the Council on Foreign 
Relations, and two of them bear on 
their title page the name of Mr. Arm- 
strong, the versatile editor of its 
popular quarterly, Foreign Affairs. 
Che group of able men and women 
working on the various research proj- 
ects of the Council and on the edi- 
torial staff of the quarterly has in- 
fluenced the foreign policy of the 
United States during the last twenty- 
five years more than any other group 
in the country; and most of them 
have held, at one time or another, 
responsible positions in the United 
States Government. Mr. Armstrong, 
for instance, has held at least four 
important consultative or advisory 
positions in the last six years, while 
Mr. Campbell spent four years in the 
Department of State and was the 
Secretary of the U.S. Delegation to 
the Council of Foreign Ministers and 
to the Paris Peace Conference in 
1946. 


In the Foreign Affairs Reader Mr. 
Armstrong has dipped into the files 
of his quarterly and has selected 
from them articles of permanent 
value and of continuous interest. 
Those who have developed the habit 
of putting Foreign Affairs high on 
their reading list will immediately 
discover that many of the included 
articles are those which at the time 
of their publication impressed them 
as apogees of learning, discernment 
and foresight. On the other hand, 
those who will be introduced for the 
first time to this periodical through 
the pages of the Reader cannot fail 
to notice the appositeness and time- 
liness of the articles regardless of the 
date of their publication. 

While famous names are not by 
themselves guarantees of good writ- 
ing, their constant occurrence on the 
pages of the Reader assures even the 
most casual reader that the state- 
ments made have authority and ex- 
perience behind them. There can be 
no better mentors than Elihu Root 
and President Lowell explaining 
changes in diplomacy caused by the 
development of democratic states, or 
Isaiah Bowman and Sir Halford J. 
Mackinder describing the impact of 
modern geography on the conduct 
of foreign affairs. Among the foreign 
experts, we find here Karl Radek and 
N. Bukharin dealing with the Soviet 
foreign policy, and Leon Trotsky 
establishing the link between nation- 
alism and economic life. Baron Wa- 
katsuki presents an apologia for 
Japanese expansion, while G. Gentile 
whitewashes Italian fascism. Harold 
Laski stresses the parallelism of fas- 
cism and communism, and Dorothy 
Thompson presents a grim picture 
of Nazi Germany. Jules Cambon and 
André Géraud (Pertinax) outline 
the French point of view, and Philip 
Kerr (later Lord Lothian) and Geof- 
frey Crowther the British. Wendell 
Willkie cries for “One World” and 
for pooling national sovereignties. 
John Foster Dulles makes a plea for 
giving a proper chance to the Gen- 
eral Assembly of the United Nations. 
The widely reprinted article by “Mr. 
X” on the sources of Soviet conduct 
provides the basis for the current re- 
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orientation of American foreign poli- 
cy. Masaryk’s reflections on the Ger- 
man attempts to disprove their war 
guilt, and Stimson’s analysis of the 
Nuremberg trial are of special inter- 
est to lawyers. 

Mr. Campbell’s United States in 
World Affairs is a continuation of a 
series begun by Walter Lippmann in 
1931. A volume by Professor Langer 
will be pubiished later to cover the 
gap in the series caused by the war 
years. Like the previous volumes, this 
new one presents an attempt at writ- 
ing history without the benefit of 
hindsight, and when most primary 
sources are not available for consul- 
tation. While such books are useful 
as reference, especially when they 
have an excellent bibliography and a 
detailed index such as those in this 
volume, and provide the raw ma- 
terials for future historians, their 
scope is so broad and the lacunae are 
so wide, that most subjects are cov- 
ered in a cursory fashion disappoint- 
ing to an expert. On the other hand, 
they provide a handy summary for 
those who in the course of their 
bread-winning activities were unable 
to keep pace with the developments 
in our foreign policy. When in a 
time of crisis the general public sud- 
denly awakens, it needs such an ob- 
jective study of the recent past to 
guide it toward a better comprehen- 
sion of the alternatives presented 
to it. 

The general impression left by 
this volume is that in the past few 
years our foreign policy was timor- 
ous and hesitant, and that this was 
due to a large extent to the feeling 
of the principal office-holders that 
the nation and its representatives in 
Congress would repudiate anything 
stronger and bolder. Mr. Campbell’s 
book tries to educate the people by 
presenting to it the facts, and relies 
on the good judgment of the “com- 
mon man” to pick the right course 
once he knows the consequences of 
dawdling. 

In the preface to Mr. Campbell's 
survey, John Foster Dulles mentions 
the need of a foreign policy which 
would be “more dynamic, more con- 
structive and more imaginative than 
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any we have yet developed”. Such a 
policy is proposed by Mr. Armstrong 
in The Calculated Risk. It is a re- 
vision of proposals previously pub- 
lished by him in Foreign Affairs and 
the New York Times Magazine, 
which have already been mentioned 
in the columns of the JOURNAL. 

Mr. Armstrong believes very strong- 
ly that the danger of a future Soviet 
aggression can be diminished by bold 
and quick action. In consequence, he 
gives full support to the European 
Recovery Program as a means of 
showing to the Russians that they 
have counted too soon on the com- 
plete decadence of the West. If the 
recovery of Western Europe is faster 
than that of Russia, Russia will lose 
its present chance of a world con- 
quest. But if American aid to Eu- 
rope is not adequate, Russian predic- 
tions will be realized and the risk of 
a future war will be greatly increased. 

In one of his widely publicized 
proposals, Mr. Armstrong would 
strengthen the United Nations, not 
Charter which 
could be the Soviet 
Union, but by an additional protocol 
binding only on those who ratify it. 


by a amendment 


blocked by 


This protocol should provide for the 
implementation of Article 51 of the 
Charter, which permits collective self- 
defense. All signatories should agree 
to come to the assistance of any at- 
tacked state if the Security Council 
fails to act and two-thirds of the sig- 
natories decide that collective action 
is called for. Each signatory will have 
to contribute a quota of the neces- 
sary armed forces to be specified in 
advance in the protocol. While the 
author doubts that a two-thirds ma- 
jority of small states will ever try to 
force the United States into war 
against her will, he is aware of the 
risk that the small states, being 
afraid of war, may delay the begin- 
ning of sanctions until it is too late. 
Both dangers could be avoided if a 
system of weighted voting were 
adopted for the body empowered to 
make this important decision. Such a 
system of weighted voting might be 
based on the size of population of 
each member country and on its eco- 
nomic development as measured by 
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its contribution to the United Na- 
tions budget. A decision thus made 
would not only reflect the will of a 
numerical majority but also would 
ensure sincere support of all those 
who possess the power necessary to 
execute the decision. And one can 
add that there is no constitutional 
limitation which would prevent the 
Interim Committee of the General 
Assembly from acting by weighted 
vote. 

While Mr. Armstrong’s proposal 
has ignited the public opinion of the 
country and was warmly received by 
a number of influential senators, no 
official steps seem to have been taken 
to explore its possibilites. It might 
be desirable to present it to the In- 
terim Committee and to take such 
further steps as the prevalent opin- 
ion of that Committee may warrant. 

Louis B. SOHN 
Cambridge, Massachusetts 


Nicur STICK. The Autobiog- 
raphy of Lewis J. Valentine. Intro- 
duction by F. H. LaGuardia. New 
York: Dial Press. 1947. $3.50. Pages 
320. 

Lawyers who have much to do 
with police administration and the 
enforcement of the criminal law will 
find absorbing interest and signifi- 
cance in this well-told chronicle of 
the colorful career of the “world’s 
greatest cop”, the former Police Com- 
missioner of New York City, the late 
Lewis J. Valentine. As a case history 
of long efforts to extirpate political 
control and influences from police 
administration and criminal justice, 
the book repays reading. 


Princirces OF THE LAW OF 
CONTRACTS. By Grover C. Gris- 
more. Indianapolis: The Bobbs Mer- 
rill Company. 1947. $6.00. Pages 
Ixiii, 538. 

This summary of the law of Con- 
tracts, by Professor Grover C. Gris- 
more of the University of Michigan 
Law School, is designed for the use 
of law students in connection with 
their conventional course in Con- 
tracts and as a supplement to case- 
book instruction. It covers substan- 
tially the same topics found in the 





author’s Cases on Contracts (2nd 
Ed.; 1946). In the space of 524 pages, 
he has given a remarkably complete 
and accurate summary of the princi- 
ples of contract law; it should be of 
assistance to first-year students in 
overcoming some of the recognized 
deficiencies of the “case method” 
of instruction. 


Haneine JUDGE. By Bruce 
Hamilton. New York: Harper and 
Brothers. 1948. $2.50. Pages 250. 


Tue TRIAL OF ALVIN BOAK- 
ER. By John Reywall. New York: 
Random House. 1948. $2.50. Pages 
283. 

These are two of the best of the 
current crop of “mysteries” in which 
law figures largely. Both have tria! 
scenes of unusual skill and fidelity to 
details. In each the accused is a 
judge. Evidence is given largely in 
Bruce 
Hamilton’s novel of suspense has 
been most highly praised by Erle 
Stanley Gardner, Professor Herbert 
Wechsler of Columbia Law School, 
and Morris L. Ernst. The author of 
The Trial of Alvin Boaker is a 
successful lawyer in active practice 
in New York for twenty-five years; 
he insists that his name be not 
identified with the book. Neither 
work is merely a sedative or a time- 
killer; each leaves grounds for some 
salutary thinking, beyond plot and 
solution. 


question-and-answer form. 


Crepitr MANUAL OF COM.- 
MERCIAL LAWS—1948. New York: 
National Association of Credit Men. 
$10.00. Pages xiv, 766. 

The 1948 edition of this standard 
compilation states on a fly-leaf that 
“the Manual cannot be a substitute 
for a competent lawyer”. Then fol- 
lows an excerpt from the Declaration 
of Principles jointly adopted by a 
Committee of our Association and a 
Committee of Publishers and Asso- 
ciations, concluding with the state- 
ment that the volume “is sold with 
the understanding that the publisher 
is not engaged in rendering legal, ac- 
counting or other professional serv- 
ice. If legal advice or other expert 
assistance is required, the services of 
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a competent professional 
should be sought.” 

As in other years, the Manual con- 
tains a wealth of summarized infor- 
mation by practical commercial sub- 
jects, as to the laws of each State, the 
changes therein, etc. During 1947 all 
but two of the State legislatures held 
regular sessions during which laws 
affecting trade and commerce were 
passed. 


person 


LecisLaTive HISTORY OF 
tXCESS PROFITS TAX LAWS— 
1946-1947. By J. S. Seidman. New 
York: Prentice-Hall, Inc. December, 
1947. $15.00. Pages xvit, 414. 

In any situation where the mean- 
ing of a particular section or provi- 
sion of the laws for taxing excess 
profits involves examination of evi- 
dences of the legislative intent, this 
book may be a great help to lawyers 


who have not access to a large library. 
The background legislative material 
has been brought together from re- 
ports and debates, with rather com- 
plicated typographical devices for 
showing visually the changes in each 
section, from the first draft to the 
final enactment. The author is both 
a member of the New York Bar and 
a CPA. 


WwW HEN DOES TITLE PASS: As 
Between Shipper and Consignee and 
Who Bears the Risk of Loss or Dam- 
age in Transit. By Thomas G. Bugan. 
1948. $2.50 (paper-bound). Pages 
118. 

This member of the Illinois Bar 
(Chicago) and of our Association has 
written a utilitarian study of the le- 
gal problems within the scope of his 
title. It deals principally with stat- 
utes and the decided cases. 


Note by the Editor-in-Chief 


® Professor Eugene V. Rostow, of 
the Yale University School of Law, 
whose book, A National Policy for 
the Oil Industry, I reviewed in our 
March issue (page 230), raises what 
he calls “a relatively minor point of 
accuracy”, in that he regards my 
review as ascribing to him an ad- 
vocacy of compulsory unitization of 
the oil fields by a Court decree. He 
maintains that ‘actually, my posi- 
tion is that unitization should be 
accomplished” by “a federal statute”. 
For this he cites page 119 of his 
book, which says that “The only 
form of production control compat- 
ible with the public interest would 
be a federal statute calling for com- 
pulsory unitization of the oil fields.” 
My comment stressed some probable 
consequences of “compulsory uniti- 
zation” rather than the possible 
methods of accomplishing it; his 
starting-point in method is avowedly 
a Court decree which would, I think, 
so dismember the oil industry as in 
effect to compel unitization, irrespec- 
tive of a statute. Professor Rostow 
does argue (at page 122) that under 
a regime of unitization, “there would 


be no plausible reason for not allow- 
ing market forces to determine the 
scale of output”, but he does not 
seem to me to distinguish between 
the probable economic and legal 
impacts of the Court decree he seeks 
and what he says about it. To my 
expression of regret that persons 
with practical experience and “know- 
how” did not take part in the 
academic studies published by Pro- 
fessor Rostow and his associates, he 
cites the foot-note on page 76 of his 
book as showing that “I did start 
my study of the oil industry on the 
industry side of the fence!” The 
foot-note states, as to United States 
v. Socony-Vacuum Oil Company, 
310 U.S. 150 (1940), that Professor 
Rostow “was associated with counsel 
for some of the defendants in this 
case for several months in 1937 and 
1938.” I am glad to publish the fore- 


going because Professor Rostow 


thinks they are in the interests of 
fairness to him, but they do not 
change any views expressed in my 
defense of the writing of his book. 
W.L.R. 
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We Recommend ... 


JAMES MADISON: THE NATIONAL- 
ist: 1780-1787. By Irving Brant. 
Indianapolis: Bobbs - Merrill 
Company; 1948; $6.00; Pages 
484. Reviewed on page 356 of 
this issue. 


ORDEAL OF THE UNION. By Allan 
Nevins. New York: Charles 
Scribner’s Sons; 1947; $10.00 (2 
vols.) ; Pages x, 593, 590. (Re- 
viewed in 34 A.B.A.J. 229; 
March, 1948). 


\ MODERN LAW OF NATIONS. By 
Philip C. Jessup. New York: 
Macmillan Company; 1948; 
$4.00; Pages 221. Reviewed on 
page 401 of this issue. 


MILL ON LIBERTY AND REPRESENTA- 
TIVE GOVERNMENT. Edited with 
Introductions by R. B. McCal- 
lum. New York; Macmillan 
Company; 1947; $2.25; Pages lv, 
109. (Reviewed in 34 A.B.A.]J. 
294; April, 1948) . 


[HE LIFE OF ROSCOE POUND. By 
Paul Sayre. Iowa City, Iowa: 
Law School Committee; 1948; 
$4.50; Pages 412. (Editorial 
comment in 34 A.B.A.J. 219, 
March, 1948). 


SOME REFLECTIONS ON THE READING 
OF sTATUTES. By Felix Frank- 
furter. New York: Association 
of the Bar of the City of New 
York; 1948; $1.50. (See page 
221 of our March issue). 


CONFESSIONS OF AN UNCOMMON AT- 
TORNEY. By Reginald L. Hine. 
New York: Macmillan Com- 
pany; 1947; $4.00; Pages xix, 
268. (Editorial in 34 A.B.A.J. 
127; February, 1948; review at 
page 141, same issue) . 


ETERNAL LAWYER: A LEGAL BIOGRA- 
PHY OF CICERO. By Robert N. 
Wilkin. New York: Macmillan 
Company; 1947; $3.00; Pages 
xvi, 264. (Reviewed in 33 A.B. 
A.J. 592; June, 1947; editorial 
at page 582, same issue). 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn + Editor-in-Charge 








Western European Treaty for Cooperation 


and Collective Self-Defense 


® On March 17 Great Britain, Belgium, France and The Netherlands signed a treaty 
for collective self-defense and for cooperative action in economic, social and cultural 
matters. Like the Rio de Janeiro Treaty of September 2, 1947 (for text and comments, 
see 33 A.B.A.J. 1058; October, 1947), the Brussels Treaty is based on Article 51 of the 
Charter of the United Nations which maintains intact “the inherent right of individual 
or collective self-defense if an armed attack occurs against a Member of the United 
Nations’. But the new Treaty departs from the Inter-American precedent in refraining 


from definition of ‘armed attack" or “aggression”, which was a forward step in the 


Rio Document. Recent events in Czechslovakia, however, have evidently shown to the 


draftsmen of the Brussels Treaty that new techniques of conquest or “aggression by 


indirection” have been, or may easily be, developed which cannot be covered by 


previous definitions. 





® The Brussels Treaty provides for 
a Consultative Council “to permit 
the High Contracting Parties to con- 
sult with regard to any situation 
which may constitute a threat to 
peace, in whatever area this threat 
should arise”; but it does not contain 
any provisions on voting in that 
Council, nor does it provide that a 
majority decision will bind all parties 
to the treaty. In this respect, Articles 
16 to 20 of the Rio Treaty are more 
explicit. 

Only in case of “an armed attack 
in Europe”, the parties to the Brus- 
sels Treaty will be obliged to “afford 
the party so attacked all military and 
other aid and assistance in their pow- 
er’. This obligation seems to be auto- 
matic and to require no prior decision 
of the Consultative Council. This 
means, however, that each party will 
have to decide for itself whether an 
armed attack has taken place; and 
the result could be as disastrous as 
was the practice of the League of 
Nations under the “automatic” 
clause on sanctions in Article 16 of 
the Covenant of the League. 

While the main provisions on col- 
lective self-defense in the Brussels 
Treaty do not appear here to be as 
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satisfactory as those of the Rio Treaty 
on that subject, the new Treaty con- 
tains a number of other provisions 
which might be taken into account 
in the Inter-American agreements to 
be concluded at the Bogota sessions 
now being held. 


To ‘‘Fortify and Preserve” 
Liberty and ‘‘the Rule of Law” 


The preamble to the Brussels Treaty 
strikingly declares the determination 
of the parties “to fortify and preserve 
the principles of democracy, personal 
freedom and political liberty, the 
constitutional traditions and the rule 
of law which are their common herit- 
age”. However, this trenchant state- 
ment is not followed up in explicit 
articles of the Treaty, and no attempt 
has been made to define the circum- 
stances under which parties to the 
Treaty would be justified in interven- 
ing in order to preserve “political 
liberty” and “the rule of law” against 
an internal foe. A proposal made by 
Uruguay in November of 1945, and 
endorsed by a large number of the 
American Republics, including the 
United States, contemplated collec- 
tive intervention in such cases (13 U.S. 
Department of State Bulletin 864, 


892); it may be reconsidered at the 
Bogota Conference. 

The provisions of the Brussels 
Treaty on economic, social and cul- 
tural cooperation are general in char- 
acter, and would need to be supple- 
mented by additional Conventions 
of a more specific nature. At the 
request of any of the parties, the Con- 
sultative Council shall be immedi- 
ately convened in order to consider 
“any situation constituting a danger 
to economic stability”. The conclu- 
sion of an elaborate agreement on 
economic cooperation has a high pri- 
ority on the agenda of the Bogota 
Conference, which will deal also with 
the question of reconstituting on a 
firmer basis the Inter-American Eco- 
nomic and Social Council established 
in 1945. 


Judicial Settlement Given Priority 
Over Conciliation Proceedings 


Article VIII of the Brussels Treaty 
confers upon the International Court 
of Justice compulsory jurisdiction 
over legal disputes between the par- 
ties, but it maintains all the previous 
reservations made by the parties 
when accepting the optional clause 
in Article 36 of the Statute of the 
Court. Among them is, for instance, 
the French reservation excluding 
“disputes relating to matters which 
are essentially within the national 
jurisdiction as understood by the 
Government of the French Republic” 
—a regrettable imitation, commented 
on in an editorial in this issue, of the 
much - criticized Connally Amend- 
ment of the American Declaration 
(32 A.B.A.J. 660, 776, 832, 897; 33 
A.B.A.J. 249; 34 A.B.A.J. 186) . 

The Brussels Treaty gives to judi- 
cial settlement priority over concilia- 
tion proceedings, as it provides that 
“in the case of a mixed dispute in- 
volving both questions for which con- 
ciliation is appropriate and other 
questions for which judicial settle- 
ment is appropriate, any party to the 
dispute shall have the right to insist 
that the judicial settlement shall pre- 
cede conciliation”. In this respect it 
follows Article 20 of the Geneva Gen- 
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eral Act for the Pacific Settlement of 
Disputes of September 26, 1928 (4 
Hudson, International Legislation 
2535) , by which all five parties to the 
brussels Treaty are still bound. 

In contradistinction to the Rio 
lreaty which is open for signature 
“by the American states” only, the 
Brussels Treaty provides that “any 
other state” may be invited by the 
five contracting parties to accede 
ihereto “on conditions to be agreed 
between them and the state so in- 
vited”, The apparent liberalism of 
this provision is limited by the re- 
quirement of unanimous consent of 
the original parties, but this seems 
still to be preferable to the American 
provision which can be modified only 
by the laborious process of drawing 
up an amending protocol which 
would have to be ratified by all of the 
parties to the Rio Treaty. 


Translation of Interdependence 
Into a Structural Unit 


Though the Brussels Treaty consti- 
tutes an important link in the chain 
of regional security arrangements un- 
der Article 51 of the Charter, it also 
makes it evident that in many re- 
spects the Western European com- 
munity is far behind the American 
family of nations with respect to both 
the organization framework and the 
intensity of cooperative spirit. As the 
countries of Western Europe are 
faced with great perils in the near 
future, they need to make a deter- 
mined effort, not only to emulate, 
but to surpass, the American achieve- 
ments as soon as they can. The draft- 
ing and signing of the Brussels Treaty 
is a most hopeful augury that the era 
of division, delaying and working at 
cross-purposes is at an end in the 
presence of common dangers. 

This process of translating the 
interdependence of Western Europe 
into legal terms and into a structural 
unity has been speeded up by the 
European Economic Conference’s 
plans for implementing the Euro- 
pean Recovery program. But at least 
on the surface of things the political 
developments seem to be lagging be- 
hind the economic, and many idio- 
syncrasies and national prejudices 


will have to be overcome before sat- 
isfactory results can be arrived at and 
put on paper in and as to this critical 
area, especially as the countries con- 
cerned are not sure that they can 
count on political and military sup- 
port from the United States to an 
extent at least equal to the economic 


aid now being derived from the lat- 
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ter. In order to make itself decisively 
felt, such American support will have 
to be based on actual and not merely 
potential military might, backed by 
a will and determination to use it 
when the fate of humanity requires 
the damming of the totalitarian tide. 


Text of the Western European Treaty 
for Collaboration and Collective Self-Defense 


His Royal Highness, the Prince Re- 
gent of Belgium, the President of the 
French Republic, President of the 
French Union, Her Royal Highness 
the Grand Duchess of Luxembourg, 
Her Majesty the Queen of The Neth- 
erlands and His Majesty the King of 
Great Britain, Ireland and the British 
Dominions beyond the Seas, 

RESOLVED: 

To reaffirm their faith in funda- 
mental human rights, in the dignity 
and worth of the human person and 
in othet ideals proclaimed in the Char- 
ter of the United Nations; 

To fortify and preserve the princi- 
ples of democracy, personal freedom 
and political liberty, the constitu- 
tional traditions and the rule of law 
which are their common heritage; 

To strengthen with those aims in 
view, the economic, social and cultural 
ties by which they are already united; 

To cooperate loyally and to coordi- 
nate their efforts to create in Western 
Europe a firm basis for European eco- 
nomic recovery; 

To afford assistance to each other, 
in accordance with the Charter of the 
United Nations, in maintaining inter- 
national peace and security and in re- 
sisting any policy of aggression; 

To take such steps as may be held 
necessary in the event of a renewal by 
Germany of a policy of aggression; 

To associate progressively in the 
pursuance of these aims other states in- 
spired by the same ideals and animat- 
ed by the like determination; 

Desiring for these purposes to con- 
clude a treaty for collaboration in eco- 
nomic, social and cultural matters and 
for collective self-defense, they have 
appointed as their plenipotentiaries: 

WHO .. . HAVE AGREED AS FOLLOWS: 

ARTICLE I 

Convinced of the close community 
of their interests and of-the necessity 
of uniting in order to promote the 
economic recovery of Europe, the high 
contracting parties will so organize 
and coordinate their economic activi- 
ties as to produce the best possible re- 
sults, by the elimination of conflict in 
their economic policies, coordination 


of production and development of 
commercial exchanges. 

The cooperation provided for in the 
preceding paragraph, which will be ef- 
fected through the Consultative Coun- 
cil referred to in Article VII as well as 
through other bodies, shall not involve 
any duplication of or prejudice to the 
work of other economic organizations 
in which the high contracting parties 
are or may be represented, but shall 
on the contrary, assist the work of 
those organizations. 

ARTICLE II 

The high contracting parties will 
make every effort in common, both by 
direct consultation and in specialized 
agencies, to promote the attainment of 
a higher standard of living by their 
peoples and to develop on correspond- 
ing lines the social and other related 
services of their countries. 

The high contracting parties will 
consult with the object of achieving 
the earliest possible application of the 
recommendations of immediate practi- 
cal interest relating to social matters, 
adopted with their approval in the 
specialized agencies. They will en- 
deavor to conclude as soon as possible 
conventions with others in the sphere 
of social security. 

ARTICLE III 

The high contracting parties will 
make every effort in common to lead 
their peoples toward better under- 
standing of the principles which form 
the basis of their common civilization 
and to promote cultural exchanges by 
conventions between themselves or by 
other means. 

ARTICLE IV 

If any of the high contracting par- 
ties should be the object of an armed 
attack in Europe, the other high con- 
tracting parties will, in accordance 
with the provisions of Article 51 of the 
Charter of the United Nations, afford 
the party so attacked all military and 
other aid and assistance in their power. 

ARTICLE V 

All measures taken as a result of the 
preceding article shall be immediately 
reported to the Security Council. They 
shall be terminated as soon as the Se- 
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curity Council has taken the measures 
necessary to maintain or restore inter- 
national peace and security. 

The present treaty does not preju- 
dice in any way the obligations of the 
high contracting parties under the 
provisions of the Charter of the Unit- 
ed Nations. It shall not be interpreted 
as affecting in any way the authority 
and responsibility of the Security 
Council under the Charter to take at 
any time such action as it deems neces- 
sary to maintain or restore interna- 
tional peace and security. 

ArTICLE VI 

The high contracting parties de 
clare, each so far as he is concerned, 
that none of the international engage- 
ments now in force between him and 
any other high contracting party or 
any third state is in conflict with the 
provisions of the present treaty. 

None of the high contracting parties 
will conclude any alliance or partici- 
pate in any coalition directed against 
any other of the high contracting 
parties. . 

ARTICLE VII 

For the purpose of consulting to- 
gether on all questions dealt with in 
the present treaty, the high contract- 
ing parties will create a Consultative 
Council which shall be so organized 
as to be able to exercise its functions 
continuously. The Council shall meet 
at such times as it shall deem fit. 

At the request of any of the high 
contracting parties, the Council shall 





'LONDON LETTER 


H. A. C. Sturgess + Librarian and Keeper of the Records, Middle Temple | 


be immediately convened in order to 
permit the high contracting parties to 
consult with regard to any situation 
which may constitute a threat to peace, 
in whatever area this threat should 
arise, with regard to the attitude to be 
adopted and the steps to be taken in 
the case of a renewal by Germany of 
an aggressive policy, or with regard to 
any situation constituting a danger to 
economic stability. 
ArTICLE VIII 

In pursuance of their determination 
to settle disputes only by peaceful 
means, the high contracting parties 
will apply to disputes between them- 
selves the following provisions: 

The high contracting parties will, 
while the present Treaty remains in 
force, settle all disputes falling within 
the scope of Article 36, Paragraph 2, 
of the Statute of the International 
Court of Justice by referring them to 
the Court, subject only in the case of 
each of them to any reservation al- 
ready made by that party when 
accepting this clause for compulsory 
jurisdiction to the extent that that 
party may maintain the reservation. 

In addition, the high contracting 
parties will submit to conciliation all 
disputes outside the scope of Article 
36, Paragraph 2, of the Statute of the 
International Court of Justice. 

In the case of a mixed dispute, in- 
volving both questions for which con- 
ciliation is appropriate and other ques- 
tions for which judicial settlement is 





" The General Council of the Bar 
has recently issued a supplementary 
and final list of barristers returning 
to practice from war service. It con- 
tains a further eight-two names, and 
gives the address and telephone num- 
ber of each barrister, the date of Call 
to the Bar, and an indication of the 
usual type of work undertaken. Only 
these Barristers who were completely 
severed from practice for a period of 
three years or more, terminating 
January 1, 1945, have been included; 
but it can hardly be complete as 
many who are entitled to appear in 
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the list have not sent the necessary 
particulars to the Council. 


A Vivid Portrayal of the 
“Middle Temple Ordeal” 


The Benchers of the Middle Temple 
have published a 55-page brochure 
with the above title, to give an ac- 
count of what World War II meant 
to the Inn. It has a foreword by the 
Honorable Mr. Justice Cassels, dur- 
ing whose Treasurership it was writ- 
ten, in which he states 


that so much should remain standing 
and that it should be possible to 





appropriate, any party to the dispute 
shall have the right to insist that the 
judicial settlement of the legal ques- 
tions shall precede conciliation. 

The preceding provisions of this ar- 
ticle in no way affect the application 
of relevant provisions or agreements 
prescribing some other method of pa- 
cific settlement. 

ARTICLE IX 

The high contracting parties may, 
by agreement, invite any other state 
to accede to the present treaty on 
conditions to be agreed between them 
and the state so invited. Any state so 
invited may become a party to the 
treaty by depositing an instrument of 
accession with the Belgian Govern- 
ment. The Belgian Government will 
inform each of the high contracting 
parties of the deposit of each instru- 
ment of accession. 

ARTICLE X 

The present Treaty shall be ratified 
and the instruments of ratification 
shall be deposited as soon as possible 
with the Belgian Government. 

It shall enter into force on the date 
of deposit of the last instrument of 
ratification and shall thereafter remain 
in force for fifty years. 

After the expiry of the period of 
fifty years, each of the high contracting 
parties shall have the right to cease 
to be a party thereto provided that he 
shall have previously given one year’s 
notice of denunciation to the Belgian 
Government... . 


restore some of the damaged buildings 

is due to the efforts of those stalwart 

wardens and fire watchers, members, 
clerks or employees of the Inn or 
residents therein, male and female, 

who throughout those war years did 

their best to guard the Temple, to put 

out the fires when water was available, 
and to remove unexploded bombs 
and incendiaries. 

The brochure was written by a 
woman member of the Inn who pre- 
fers to remain anonymous. The story 
began in 1937 when the Masters of 
the Bench first considered means of 
protecting the Inn against air attack. 
In 1938 a Committee of Masters was 
appointed and instructions were 
given to the surveyor to prepare and 
equip eight air-raid shelters beneath 
the strongest buildings of the Inn, 
where protection might be had from 
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LEGISLATION 
AGAINST COMMUNISTS 


(Continued from page 490) 


will be overwhelmingly defeated. 


We are willing to permit the theo- 
ries of Communism and democracy to 
clash in the open market place of 
political ideas in America, but we in- 
sist that Communism not be allowed 
to have the unfair advantages in this 
conflict of the unrestricted use of 
illegal means, the cloak of secrecy and 
fraud, and the assistance and direction 
of a foreign Communist dictatorship. 











blast and flying splinters. Steps were 
taken by a committee of three resi- 
dents, appointed from the Bench, to 
organize air-raid precautions, to re- 
cruit fire-fighters, wardens, first-aid 
parties, etc. and to instruct residents 
and members on what they should 
do in the event of gas attacks. Many 
of the “incidents” which took place 
are described in the words of those 
who experienced them; they bring 
back, very vividly, the memory of the 
excitement, the dirt, the discomfort, 
the destruction, and the expectation 
of death and disaster which was ever 
present. At this time it seems more 
than ever remarkable that there were 
no fatal casualties in the Temple. 
The most destructive raid on May 10, 
1941, is vividly described, and that 
damage done is well illustrated by 
the nineteen pictures which have 
been reproduced. These show in some 
instances the buildings both before 
and after the damage. The most strik- 
ing, perhaps, is a general view of 
the Temple after the great incen- 
diary raid of May, 1941. At the end 
of the brochure is an account of the 


In stressing that the principal pur- 
pose of his bill is to get at the Com- 


Call to the Bench of Her Majesty the 
Queen, and it is noteworthy that, as 
she left Buckingham Palace for the 
ceremony an “alert” was sounded and 
a flying bomb was heard in the dis- 
tance. As she left the Middle Temple 
after her “Call”, a rocket exploded 
not far away. An appendix to the 
booklet gives a list of the various “‘in- 
cidents” and the dates upon which 
they took place. It is on sale at Messrs. 
Butterworth & Company of Bell 
Yard, Temple Bar, London, at five 
shillings a copy. 


The Law Society 
and Solicitors in the War 


The Law Society has also issued a 
booklet, by Ernest Watkins, which 
deals with the Society’s activities dur- 
ing the war years and contains a rec- 
ord of the services of its members. 
There is a note concerning the func- 
tions performed by the Society and 
the facilities offered to its members. 
The booklet gives a most interesting 
account of the part played by solici- 
tors and their clerks in their contri- 


munist party in the United States as 
now constituted and operated, by the 
prosecution of its officials for con- 
spiracy against the interests and well- 
being of the American government, 
Representative Nixon said: 

Unless the character of the Com- 
munist party is changed immediately 
upon enactment of this legislation, its 
leaders would be subject to criminal 
prosecution. If the organization and 
its aims are changed, the legislation 
will have accomplished its purpose. 


Resisting Communism Abroad While 
Ignoring It at Home 


Referring to the Communist party in 





London Letter 


bution to final victory. No fewer than 
7202 solicitors and 2253 articled 
clerks are known to have served in 
the Armed Forces of the Crown dur- 
ing the war. Seventy-one per cent of 
the total reached commissioned rank. 
The number of those killed in action 
was 311 solicitors and 230 articled 
clerks. Solicitors taken prisoners of 
war numbered 148 and articled 
clerks 117. In a long list of awards, 
totaling 1218, are to be found one 
United States Medal of Freedom 
with Bronze Star, nine American 
Bronze Stars, four United States Le- 
gion of Merits, and one American 
Distinguished Service Cross. The 
booklet, among other interesting 
items, notes the steps taken by the 
Law Society in helping solicitors re- 
turning from war service to re-estab- 
lish themselves in practice and in- 
stances that, by May 16, 1946, 364 
had been placed in positions by the 
Society’s Post-war Aid Department 
direct and that many others had noti- 
fied the Society that they had ob- 
tained appointments through other 
sources. 


the United States as “the American 
bridgehead of the Red Army,” the 
sub-committee pointed out that the 
party is in no sense an American 
political party, but is actually “‘a dis- 
ciplined and organic part of the 
world Communist movement, which 
has sections in every nation in the 
world, all under the direction and 
control of the master conspirators in 
the Politburo in Moscow”. 

“To resist the spread of Commu- 
nism abroad and ignore it at home 
would be an utteriy inconceivable 
pattern of procedure.” 
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Review of Recent Supreme Court Decisions 


ALIENS 

Immigration Act of 1917—Where 
Statute Provides No Punishment for 
Acts Defined as Crimes, Indictment 
Properly Dismissed 

® United States v. Evans, 92 L. ed. 
Adv. Ops. 585; 68 Sup. Ct. Rep. 634; 
16 U. S. Law Week 4255. (No. 15, 
decided March 15, 1948). 

Section 8 of the Immigration Act 
of 1917 makes it a misdemeanor (1) 
to bring into or land in the United 
States or (2) to conceal or harbor in 
any place, any alien not entitled to 
enter or reside within the United 
States, but the final clause of the sec- 
tion provides for fine and imprison- 
ment only for “each and every alien 
so landed or brought in... .” Evans 
and another were indicted for con- 
cealing and harboring five aliens. 
The District Court granted his mo- 
tion to dismiss the indictment on 
the ground that it did not charge 
a punishable offense. 

On direct appeal the Supreme 
Court affirmed. Mr. Justice Rut- 
LEDGE delivered the opinion of a 
unanimous Court. 

The wording of the section is held 
to provide no punishment for per- 
sons found guilty of concealing or 
harboring excludable 
the Court refuses to agree with the 
Government's contention that Con- 
gress intended to apply the same 
punishment as that outlined for per- 
sons found guilty of bringing in or 
landing such aliens. Necessary re- 
vision of the statute, Mr. Justice 
RUTLEDGE avers, is outside the 
bounds of judicial interpretation, 
and should be left to Congress. A. 

The case was argued by David 
Reich for the United States and 
David Ginsburg for Evans. 


APPEAL AND ERROR 
Supreme Court Follows State Rule 
as to Abandonment of Constitutional 
Issues Through Choice of Appellate 
Tribunal 


aliens, and 





Reviews in this issue by Harold F. Watson and 
Richard B. Allen. 


®" Parker v. Illinois, 92 L. ed. Adv. 
Ops. 685; 68 Sup. Ct. Rep. 708; 16 
U.S. Law Week 4306. (No. 270, 
decided April 5, 1948). 

While engaged in litigation in 
Illinois courts, petitioner was ordered 
on a motion for discovery to produce 
certain documents, This he did by 
filing the documents with the clerk 
of the court. Thereupon, on motion 
of the other litigant, petitioner was 
adjudged guilty of contempt, the 
trial court holding that the discovery 
motion required only that petitioner 
produce the documents, not file 
them as public records, and also 
finding that the documents were 
scurrilous and reflections upon the 
integrity of the court. Petitioner 
sought a writ of error in the Supreme 
Court of Illinois to review this order. 
The writ was refused, and the trial 
court then issued an amended order 
adjudging him guilty of contempt 
and sentencing him to jail for ninety 
days. Petitioner appealed the amend- 
ed order to the Appellate Court of 
Illinois, rather than directly to the 
Supreme Court, on grounds, inter 
alia, that it violated the First and 
Fourteenth Amendments. Both the 
Appellate Court and the Supreme 
Court affirmed the order, neither 
court considering petitioner’s con- 
stitutional objections since, under 
Illinois practice, an appellant waives 
constitutional questions when he 
appeals to the Appellate Court rather 
than directly to the Supreme Court. 

In an opinion by Mr. Justice 
Doucias, the Supreme Court af- 
firmed the order. The opinion points 
out that the order under review is 
the amended order, and refuses to 
make an exception in this case be- 
cause the original order was appealed 
directly to the state’s Supreme Court. 
The Court relies upon Central 
Union Co. v. Edwardsville, 269 U. S. 
190, and states that “when petitioner 
acting through his counsel decided 
to seek review in the Appellate 
Court he made a choice which 
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involved abandonment of the con- 
stitutional issues . . .”. The state 
practice in this case is held to satisfy 
the test of the Central Union case 
that “a reasonable opportunity to 
have the issue as to the claimed 
right heard and determined” must 
be given by state courts. 

In a dissenting opinion, Mr. 
Justice RUTLEDGE, joined by Mr. 
Justice Brack and Mr. Justice 
Murpny, declared that “I know of 
no constitutional power which per- 
mits a state to force a citizen into 
such a dilemma” as compelling one 
to publish statements by filing them, 
and then sending him to jail for 
obeying the order. Mr. Justice 
RUTLEDGE says that there was no 
“well-settled Illinois law” on the 
procedural point involved prior to 
this case, and even if there were, it 
would not be reasonable within the 
doctrine of the Central Union case. 

A. 

The case was argued by Harrison 
Parker, pro se, and William C, Wines 
for Illinois. 


CONSTITUTIONAL LAW 
First and Fourteenth Amendments — 
Statute Proscribing Distribution of Pub- 
lication Made Up Principally of Crimi- 
nal News Held Void for Vagueness 


= Winters v. New York, 92 L. ed. 
Adv. Ops. 654; 68 Sup. Ct. Rep. 665; 
16 U.S. Law Week 4279. (No. 3, de- 
cided March 29, 1948). 

Petitioner was convicted of viola- 
tion of a section of the New York 
Penal Law which makes it a misde- 
meanor to have in possession with 
intent to sell a publication “devoted 
to... and principally made up of 
criminal news, police reports, or ac- 
counts of criminal deeds, or pictures, 
or stories of deeds of bloodshed, lust 
or crime ...” Petitioner challenged 
the validity of the statute as contra- 
vening his right of freedom of speech 
and press. In sustaining the convic- 
tion the Court of Appeals of New 
York, recognizing an obvious con- 
stitutional defect in the statute on 
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its face, limited its scope by making 
it applicable only to publications 
that, besides meeting the other par- 
iculars of the statute, so massed their 


collection of pictures of bloodshed 
und of lust “as to become vehicles 
lor inciting violent and depraved 
crimes against the person”. Dis- 
tribution of the publication in 
question (the June, 1940, issue of a 
magazine entitled Headquarters De- 
(ective) was held to have violated 
the statute in this sense. Thus the 
constitutionality of this interpreta- 
tion of the statute, i.e., the “massing” 
of stories of crime and bloodshed, 
which taken individually might not 
be interdicted without violating free- 
dom of speech and press, was the 
question presented for decision to 
the Court. 

Mr. Justice Reep delivered an 
opinion in which the Court, by a 
6-to-3 ruling, reversed the conviction 
and held the section of the New York 
law in question void because of 
vagueness and indefiniteness. The 
Court says that the phrase “so massed 
as to incite crime” can become mean- 
ingful only by concrete instances, and 
that since this interpretation is in 
the nature of a new crime, no ade- 
quate standard by which one might 
judge whether a publication would 
statute is established 
either by the statute itself or by the 
Court of 


violate the 


interpretation of the 
\ppeals. 

In a dissenting opinion, Mr. Jus- 
tice FRANKFURTER, joined by Mr. Jus- 
tice JACKSON and Mr. Justice Bur- 
ron, noted the “destructiveness” of 
the decision in that it struck down 
similar enactments in twenty states 
and cast doubt upon statutes of like 
tenor in four more. The core of the 
dissent is that the majority con- 
sidered “indefiniteness” in the ab- 
stract rather than in relation to the 
particular facts at hand in the case, 
and Mr. Justice FRANKFURTER charges 
that ‘The essence of the Court’s 
decision is that it gives publications 
which have ‘nothing of any possible 
value to society’ constitutional pro- 
tection but denies to the States the 
power to prevent the grave evils to 
which, in their rational judgment, 
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such publications give rise”. A. 

The case was argued by Arthur N. 
Seiff for Winters and Whitman 
Knapp for New York. 


CRIMES 

Failure To Prove Systematic Exclusion 
of Negroes from Jury List—*‘Blue 
Ribbon’”’ Juries. 

= Moore v. New York, 92 L. ed. 
Adv. Ops. 637; 68 Sup. Ct. Rep. 705; 
16 U. S. Law Week 4277. (No. 485, 
decided March 29, 1948). 

The Court held, with Mr. Justice 
Jackson delivering the opinion, that 
petitioners, who had been convicted 
by a “blue ribbon” jury in New 
York, had failed to present any proof 
that Negroes were intentionally or 
systematically excluded from the spe- 
cial jury list, and affirmed the con- 
victions. As to the contention that 
conviction by a “blue ribbon” jury 
is a violation of the equal protection 
of laws clause, the Court squarely 
reaffirms its holding in Fay v. New 
York, 332 U. S. 261 (33 A.B.A.J. 931; 
September, 1947), that the New York 
special jury law is constitutional. 

Dissenting, Mr. Justice MuRPHy, 
joined by Mr. Justice BLAcK, Mr. 
Justice Douctas and Mr. Justice 
RUTLEDGE, states that in his opinion 
the “blue ribbon” jury statute is un- 
constitutional and declares, “I can 
no more acquiesce in its use in this 
case than I was able to do in [the 
Fay case]”’. A. 

The case was argued by John F. 
Wilkinson for Moore and George 
Tilzer for New York. 


Convictions Reversed Where Negroes 
Systematically Excluded from Juries 

® Brunson v. North Carolina, King 
v. Same, Jones v. Same, James Vv. 
Same, Watkins v. Same, 92 L. ed. 
Adv. Ops. 626; 68 Sup. Ct. Rep. 634; 
16 U. S. Law Week 4275. (No. 292- 
296, decided March 15, 1948). 


In these cases the Court reversed, 
per curiam and without opinion. 

[In these cases the Negro defend- 
ants alleged that the state denied 
them due process of law by arbitrari- 
ly and systematically excluding Ne- 
groes from the jury list.] A. 

The cases were argued by Wil- 


liam Reid Dalton for petitioners and 
Ralph Moody for North Carolina. 


HOUSING 
Emergency Price Control Act of 1942 
—When Statute of Limitations as to 
Rent Refund Order Starts To Run 
® Woods yv. Stone, 92 L. ed. Adv. 
Ops. 604; 68 Sup. Ct. Rep. 624; 16 
U. S. Law Week 4259. (No. 392, de- 
cided March 15, 1948). 

On writ of certiorari to determine 
a conflict between circuits, the Court 
decided, in an opinion by Mr. Jus- 
tice JACKSON, that the one-year stat- 
ute of limitations as to the enforce- 
ment of a refund order for rental 
overcharges on property which the 
landlord had failed to register with 
the area rent director begins to run 
on the date that a duty to refund 
was breached and not from the dates 
of the various overcharges. 

Mr. Justice FRANKFURTER con- 
curred specially with opinion. Mr. 
Justice Douctas dissented with opin- 
ion. A. 

The case was argued by Stanley 
M. Silverberg for Woods and James 
F. Brennan for Stone. 


LABOR LAW 
Applicability of “‘Labor Dispute” With- 
in the Meaning of the Norris-La-Guar- 
dia Act 
= Bakery Sales Drivers Local Union 
No. 33 v. Wagshal, 92 L. ed. Adv. 
Ops. 599; 68 Sup. Ct. Rep. 630; 16 
U. S. Law Week 4273. (No. 225, 
decided March 15, 1948). 

In a unanimous decision, with 
opinion by Mr. Justice FRANKFURTER, 
the Court held that a “labor dis- 
pute” within the meaning of the 
Norris-LaGuardia Act does not exist 
where the business establishment of 
petitioner for an injunction was 
boycotted and picketed by a union 
as a result of differences over the 
hour of delivery of bakery products 
and whether petitioner should pay a 
bill for delivered bakery goods to the 
union driver or to the bakery pro- 
prietor, who was the driver’s em- 
ployer. 

The case was decided on the Un- 
ion’s motion to dismiss an injunc- 
tion pendente lite. The Union re- 
lied only on its contention that the 
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Norris-La Guardia Act was appli- 
cable, and consequently questions on 
the merits were not open. 

Mr. Justice BiLack, Mr. Justice 
DoucLas and Mr. Justice Murpuy 
dissented without opinion, and Mr. 
Justice RUTLEDGE took no part in 
the case. A. 

The case was argued by Herbert 
S. Thatcher for the Union and Wil- 
liam E. Leahy for Wagshal. 


PATENTS 
Violation of Anti-Trust Laws Resulting 
from Patent License Contracts—Con- 
spiracy 
® United States v. United States 
Gypsum Company, 92 L. ed. Adv. 
Ops. 552; 68 Sup. Ct. Rep. 525; 16 
U. S. Law Week 4201. (No. 13, de- 
cided March 8, 1948). 
The Government brought this civil 


proceeding against the Gypsum 
Company, five other corporate de- 
individual de- 


fendants, in the District Court for 


fendants and seven 


the District of Columbia, charging 
the violations of 
1 and 2 of the Sherman Act. 
A three-judge court was constituted 


defendants with 
Sections 


to hear the case, and, after presenta- 
tion of the plaintiff's evidence, the 
court granted a motion to dismiss the 
complaint upon the ground that the 
Government had shown no right to 
relief. (32 A.B.A.J. 880; December, 
1946). 

Upon appeal, the Supreme Court 
reversed and remanded. Mr. Justice 
ReeEp delivered the opinion. 

The Gypsum Company, owner of 
certain patents relating to the pro- 
duction of gypsum board, entered 
into license agreements with the var- 
ious manufacturers of gypsum prod- 
ucts, which license agreements pro- 
vided for the fixing of minimum 
sales prices for those products. The 
Government charged that the de- 
fendants acted in concert in enter- 
ing into the license agreements in 
that they accepted the licenses with 
the knowledge that all other concerns 
in the industry would accept similar 
licenses and as a result of such con- 
cert of action, competition was elimi- 
nated by fixing the price of patented 
board, eliminating the production 
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of unpatented board, and regulating 
the distribution of patented board. 
The defendants admitted that in the 
absence of whatever protection is af- 
forded by valid patents, the license 
arrangements would be in violation 
of the Sherman Act. 

The Court found that each licen- 
see was aware of the intention to 
make the licensing arrangement in- 
dustry-wide, the license agreement 
showing on its face the existence of 
this purpose. The agreement also 
provided that the licensor, as well as 
the licensees, was bound by the mini- 
mum price provision, and royalty 
was to be measured by a percentage 
of the value of all gypsum products, 
patented or unpatented, sold by the 
licensees. The Gypsum Company is- 
sued bulletins defining in 
both the prices and terms of sale for 
patented gypsum board, and in order 
to insure compliance with the price 
bulletins, the Company established 
a wholly-owned subsidiary for the 
purpose of investigating licensee 
complaints. 

The opinion states that “. . . these 
facts are proof of a conspiracy”. 

After citing Interstate Circuit v. 
U. S., 306 U. S. 208, and U. S. v. 
Masonite Corp., 316 U. S. 265, the 
Court said that those two cases estab- 
lished the principle that when a 
group of competitors enters into a 
series of separate but similar agree- 
ments, a strong inference arises that 
the agreements are the result of con- 
certed action. That inference is 
strengthened when contemporaneous 
declarations indicate that supposed- 
ly separate actions are part of a com- 
mon plan. Even in the absence of 
the specific abuses in this case, the 
Court said, it would be sufficient to 
show that the defendants had acted 
in concert to restrain commerce in an 
entire industry under patent licenses 
in order to organize the industry and 
stabilize prices, for it is familiar 
doctrine that lawful acts may become 
unlawful when taken in concert. 

Mr. Justice FRANKFURTER excepted 
from his concurrence dicta in the ma- 
jority opinion that the United States 
might, in the case under review, at- 
tack the validity of the patents. 


detail 


Mr. Justice JACKSON took no part 
in the consideration or decision of 
this case. W. 

The case was argued by Roscoe 
T. Steffen for the United States and 
Bruce Bromley for the appellees. 


Violation of Anti-Trust Laws Resulting 
from Patent License Contracts—Scope 
of the 1926 General Electric Decision 
® United States v. Line Material 
Company, 92 L. ed. Adv, Ops. 510; 
68 Sup. Ct. Rep. 550; 16 U. S. Law 
Week 4178. (No. 8, decided March 
8, 1948). 

Suit was brought by the Govern- 
ment in the United States District 
Court for the Eastern District of 
Wisconsin, for an injunction against 
continuance of violations of Section 
1 of the Sherman Act. The District 
Court dismissed the complaint as to 
all defendants, holding that the rule 
of U.S. v. General Electric Company, 
272 U. S. 476, was controlling. The 
Government appealed directly to the 
Supreme Court. The Court reversed 
and remanded with Mr. Justice REED 
delivering the opinion. 

The Line Material Company and 
the Southern States Equipment Cor- 
poration owned, respectively, inter- 
fering patent applications covering 
drop-out fuse cut-outs. At the con- 
clusion of the interference the Patent 
Office awarded dominant claims to 
Southern and subservient claims to 
Line making it impossible for any 
manufacturer to use both patents, 
when later issued, without some 
cross-licensing arrangement. The de- 
vice as disclosed in the subservient 
patent proved to be the more com- 
mercially desirable. 
were exchanged, and Line was given 
the right to grant sublicenses to 
other manufacturers, such sublicenses 
to contain price restrictions which 
Southern agreed to observe. There- 
after, twelve other manufacturers of 
the patented device accepted sub- 
licenses containing sale price re- 


Cross-licenses 


strictions. 

The contracts did not themselves 
establish the prices but, the Court 
held, there was no doubt that the 
various sublicensees knew of the 
prices to be charged by all at a time 
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before the sublicenses were accepted. 
Certain executed sublicense agree- 
nients were deposited in escrow pend- 
ing execution of other sublicense 
agreements under an arrangement 
by which at least a certain minimum 
number of sublicensees would be 
bound if any were to be bound. The 
District Court found as a fact that 
certain of the sublicensees had made 
vigorous efforts, before accepting a 
sublicense, to produce evidence in- 
validating the licensed patents, and 
also that certain of the sublicensees 
had made real efforts to have the 
price maintenance clause removed 
from the sublicense agreements be- 
lore executing them. 

The opinion points out that while 
certain of the justices were in favor 
of overruling the doctrine of the 
General Electric decision, a majority 
holding to this effect was lacking 
and the General Electric decision, 


therefore, continues to stand as a 
precedent. However, the opinion 
further states that the present case 
involves cross-licensing of adversely 
held patents and that “as the Sher- 
man Act prohibits agreements to fix 
prices, any arrangement between 
patentees runs afoul of that prohibi- 
tion and is outside the patent monop- 
oly”. The Court further held that 
when patentees join in an agreement 
to maintain prices on their several 
products, that agreement is unlaw- 
ful per se under the Sherman Act. 
The mere fact that a patentee uses 
his patent as whole or part consider- 
ation in a contract by which he and 
another or other patentees in the 
same field arrange for the practice 
of any patent involved, in such a 
way that royalties or other bene- 
fits from the patent are shared among 
the parties to the agreements, sub- 
jects that contract to the prohibi- 
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tions of the Sherman Act whenever 
the selling price of the patented ar- 
ticle is fixed by the contract, or by 
a license authorized by the contract. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
this case. 

Mr. Justice Douctias filed a spe- 
cially concurring opinion, joined by 
Mr, Justice Back, Mr. Justice Mur- 
pHy, and Mr. Justice RUTLEDGE, in 
favor of overruling the decision in 
U. S. v. General Electric Company. 

Mr. Justice Burton, with whom 
the CuirF Justice and Mr. Justice 
FRANKFURTER concurred, filed a dis- 
senting opinion finding no reason 
or authority for overruling the Gen- 
eral Electric case or for distinguish- 
ing the present case therefrom. 

W. 

The case was argued by Wendell 
Berge for the United States and John 
Lord O'Brian for the appellees. 


When a Lawyer Takes and Presents a Case 
in Which He May Not Believe 


" At page 339 of his book, Business: 
| Profession, Louis D. Brandeis 
posed the recurring question: 

“The ethical question which lay- 
men most frequently ask about the 
legal profession is this: How can a 
lawyer take a case which he does 
not believe in? The profession is 
regarded as necessarily somewhat im- 
moral, because its members are sup- 
posed to be habitually taking cases 
of that character.” 

In a dialogue in Boswell’s Life of 
Samuel Johnson, the great scholar 
gave one of the earliest answers 
which we believe our readers will be 
glad to have and preserve. Wrote 
the faithful Boswell:! 

“T asked him whether, as a moral- 
ist, he did not think that the practice 
of the law, in some degree, hurt the 
nice feeling of honesty. JOHNSON: 
‘Why, no, sir, if you act properly. 
You are not to deceive your clients 
with false representations of your 


opinion: you are not to tell lies to 
a Judge.’ Boswett: ‘But what do 
you think of supporting a cause 
which you know to be bad?’ JOHNSON: 
‘Sir, you do not know it to be bad 
or good till the judge determines it. I 
have said that you are to state facts 
fairly; so that your thinking, or what 
you call knowing, a cause to be bad, 
must be from reasoning, must be 
from your supposing your arguments 
to be weak and inconclusive. But, 
sir, that is, not enough. An argu- 
ment which does not convince your- 
self may convince the judge to whom 
you urge it; and if it does convince 
him, why, then, sir, you are wrong, 
and he is right. It is his business to 
judge; and you are not to be con- 
fident in your own opinion that a 
cause is bad, but to say all you can 
for your client, and then hear the 
judge’s opinion.’ BoswEL-: ‘But, sir, 
does not affecting a warmth when 
you have no warmth, and appearing 


to be clearly of one opinion when 
you are in reality of another opinion, 
does not such dissimulation impair 
one’s honesty? Is there not some 
danger that a lawyer may put on the 
same mask in common life, in the in- 
tercourse with his friends?’ JOHNSON: 
‘Why, no, sir. Everybody knows you 
are paid for affecting warmth for 
your client; and it is, therefore, prop- 
erly no dissimulation: the moment 
you come from the Bar, you resume 
your usual behavior. Sir, a man will 
no more carry the artifice of the Bar 
into the common intercourse of so- 
ciety, than a man who is paid for 
tumbling upon his hands will con- 
tinue to tumble upon his hands when 
he should walk on his feet.’ ”’ 


1. The Life of Samuel Johnson, by James 
Boswell. (Ingpen’s Ed.; Bath: George Bayntun. 
1925); Vol. 1, page 330. Also to be found in the 
original edition (2), (London: Charles Dilly. 1791); 
Vol. Il, page 47 and in Croker's Edition, (New 
York: Alexander V. Blake. 1843); Vol. 1, page 244. 
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Aliens . . administrative determination 
by Immigration Board of Special In- 
quiry excluding applicant from admis- 
sion to the U.S. after finding that he 
was not U.S. citizen is conclusive and 
applicant is not entitled to judicial de- 
termination of citizenship 

® U.S. ex rel., Medeiros v. Watkins, 
C.C.A.2d, March 9, 1948, Clark, C.J. 
(Digested in 16 U. S. Law Week 2449, 
March 23, 1948). 

Relator, listed as a repatriate, ar- 
rived in New York abroad the S. S. 
Gripsholm in February, 1945. An 
Immigration Board of Special In- 
quiry, after several hearings, found 
relator an alien and ordered him ex- 
cluded on several grounds applica- 
ble only to aliens. The Board of Im- 
migration Appeals affirmed, and 
relator turned to the federal courts 
for a writ of habeas corpus, asserting 
American citizenship by birth. Dis- 
missal of the writ was affirmed by the 
Court. 

Relator relied principally on the 
theory that citizenship is, in exclu- 
sion proceedings, an issue of jurisdic- 
tional fact which must be tried anew 
by the reviewing court. The majority 
opinion admitted that the theory was 
applicable in deportation proceed- 
ings but held that, on authority, the 
only right of a person seeking admis- 
sion as a citizen was to a fair hearing 
by the immigration authorities. 

Frank, C.J., dissented on the 
grounds that the rights of one claim- 
ing citizenship should be the same 
in exclusion as in deportation pro- 
ceedings, and that the exclusion cases 











EDITOR'S NOTE: The omission of a ci- 
tation to United States Law Week 
or to the appropriate official or un- 
official reports in any instance does 
not mean that the subject matter has 
not been digested or reported in 
those publications. 


414 American Bar Association Journal 


denying judicial hearing relied on by 
the majority were distinguishable, at 
least from the case where the claim- 
ant had resided in the United States 
at some previous time. 


Aliens . . consent judgment of dena- 
turalization against father based on 
allegations of fraud in securing na- 
turalization not conclusive upon minor 
child as to actual fraud so as to pre- 
vent his obtaining judgment establish- 
ing his derivative citizenship 


® Sanders v. Clark, U.S.D.C., E. Pa., 
March 10, 1948, McGranery, D.J. (Di- 
gested in 16 U.S. Law Week 2448, 
March 23, 1948). 

Plaintiff petitioned for a declara- 
tory judgment, pursuant to §503 of 
the Nationality Act of 1940 (8 USC 
§903), affirming his status as a United 
States citizen by virtue of his father’s 
naturalization, and for an injunction 
against his own deportation. The 
government, asserting that, by the 
denaturalization of his father on 
grounds involving actual fraud, 
plaintiff had been divested of his de- 
rivative citizenship under §338 (d) of 
the Act (8 USC §738[d]) excepting 
cases of actual fraud from the rule 
that denaturalization of a father does 
not denaturalize his child, moved to 
dismiss on the grounds that the de- 
naturalization decree could not be 
collaterally attacked, that it rested on 
“actual fraud”, and that injunctive 
relief was improper. 

The proceeding against the father 
was based on allegations that he had 
secured naturalization illegally and 
fraudulently in that he was not at- 
tached to the principles of the Con- 
stitution and well disposed to the 
good order thereof at the time the 
certificate was issued, and in that he 
did not then intend to support and 
bear true faith and allegiance to the 
same. The father consented to a de- 





naturalization decree and the court 
entered it in his case. 

The District Judge in the instant 
case held that the child was bound 
by the determination of his father’s 
alien status but that, even if the fact 
of actual fraud had been found in the 
father’s case, he preferred the view 
that that finding was only some evi- 
dence of fraud in the instant case. 
Moreover, he said, it was doubtful if 
the consent decree established actual 
fraud even as against the father. He 
denied the motion to dismiss, relying 
largely on the fact that, under the 
decisions, the child would not have 
been permitted to litigate the issue in 
the father’s case. 

The contention that plaintiff 
would not, in any event, be entitled 
to injunctive relief was held to be 
without merit under the decision in 
United States ex rel Trinler v. Carusi 
(C.C.A. 3d, February 16, 1948). 


Bankruptcy . . attorney's fees... at- 
torneys representing stockholders’ 
committee in Chapter X reorganiza- 
tion proceedings may not sue in state 
court for stock promised them as addi- 
tional compensation since bankruptcy 
court has exclusive jurisdiction over 
attorney's fees 


= Leiman et al. v. Guttman et al., 
N. Y. Ct. App., March 11, 1948, 
Thacher, J. 

Plaintiffs were retained as attor- 
neys to represent a stockholders’ com- 
mittee in Chapter X corporate re- 
organzation proceedings under the 
Federal Bankruptcy Act. Defendants 
agreed to pay to plaintiffs, in addi- 
tion to the fees allowed by the court, 
twenty per cent of defendants’ es- 
crowed stockholdings as additional 
compensation for their legal services. 
The bankruptcy court judge, in 
granting an allowance of $37,500 
“without prejudice to such rights” as 
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plaintiffs might have in the escrow 
agreement, found that extra com- 
pensation in some amount was due 
but held that he was without jurisdic- 
tion to determine the value of the ad- 
ditional services or to charge the 
amount thereof to the stockholders. 
\lleging substantial performance, 
the attorneys sued for the stock. 

Upon the certified question as to 
the New York Supreme Court’s juris- 
diction over the action, the Court 
held that, since the bankruptcy court 
has exclusive jurisdiction over the 
compensation to be allowed attor- 
neys in corporate reorganization pro- 
ceedings, the state courts have no 
jurisdiction to entertain any suit for 
additional compensation. It was fur- 
ther held that it was the exclusive 
duty of the bankruptcy court to de- 
termine, under §221 of the Bank- 
ruptcy Act, whether or not any com- 
pensation promised in connection 
with the plan and incident to the 
reorganization was reasonable and 
that, in making the allowance of 
$37,500, the district judge did deter- 
mine the reasonableness of the serv- 
ices rendered. 

Desmond, J., dissenting, was of the 
opinion that it was not a necessary 
construction of the Act that the state 
courts were totally without jurisdic- 
tion and that, since that would de- 
prive plaintiffs of their day in court, 
he would hold otherwise. It was said 
that, on proper trial, the state su- 
preme court might construe any 
doubtful terms of the agreement sued 
on, might pass on any defense of its 
invalidity on any asserted ground, 
and any controversy as to the amount 
due. 


Bankruptcy. . farmers . . . farmer who 
engaged in unsuccessful contracting 
business during war while his farming 
activities continued profitable not en- 


titled to bankruptcy relief as ‘farmer’ 


® Smith v. White, C.C.A. 9th, Febru- 
ary 16, 1948, Bone, C.J. (Digested in 
16 U.S. Law Week 2426, March 9, 
1948). 

Appellant, who had been a farmer 
exclusively prior to 1942, engaged in 
contracting operations during the 
war years and incurred heavy losses 


while continuing profitable opera- 
tion of his farm. After returning to 
full-time farming in 1945, appellant 
filed a petition for relief under §75 
of the Bankruptcy Act. It was dis- 
missed by the District Court. 

The Court affirmed the lower 
court’s decision that appellant was 
not a farmer within the meaning of 
the Bankruptcy Act and held that a 
farmer who seeks relief from indebt- 
edness occasioned solely by his un- 
successful venture in a commercial 
field completely foreign to his profit- 
able agricultural pursuits should not 
come within the orbit of §75. The 
Court stated that it was not Congres- 
sional intent that the Act be em- 
ployed, and a person could not in- 
voke it, by making use of farm 
property as a subterfuge to attain 
relief from commercial indebtedness, 
In emphasizing consideration of the 
totality of the facts in each case, the 
Court was of the opinion that where 
the debtor’s real financial difficulties 
were caused solely by the failure of 
his :.on-agricultural business venture, 
the source of his indebtedness should 
be deemed of paramount impor- 
tance. 


Civil Service . . loyalty . . . confiden- 
tial status of employee loyalty records 
and reports 


= (13 Fed. Reg. 1359). 


On March 13, 1948, the President 
issued a directive to officers and em- 
ployees in the executive branch of 
the government requiring that all 
reports, records and files relative to 
the loyalty of employees or prospec- 
tive employees be maintained in 
strict confidence. The directive pro- 
vides that in the interest of national 
security and the protection of gov- 
ernment personnel against the dis- 
semination of unfounded cr dis- 
proved allegations, such records are 
not to be transmitted or disclosed 
except as required in the efficient 
conduct of business. It is directed 
that any subpoena, demand or re- 
quest for files or information of this 
nature received from sources other 
than persons entitled thereto in the 
executive branch of the government 
shall be declined and the request re- 


Courts, Departments and Agencies 


ferred to the office of the President. 


Constitutional Law . . due process... 
rule of California Horse Racing Board 
making trainer absolute insurer of 
drug-free condition of horses entered 
in race does not deny due process 


=" Sandstrom v, Calif. Horse Racing 
Board, Calif. Supreme Ct., February 
3, 1948, Shenk, J. (Digested in 16 
U. S. Law Week 2413, March 2, 1948). 

Petitioner was a trainer of a race 
horse found by urinary analysis to 
have been drugged while running a 
race. Rule 313 of the California 
Horse Racing Board, adopted pur- 
suant to statutory authority, made 
the trainer “the absolute insurer of 
and responsible for the condition of 
the horses entered in a race, regard- 
less of the acts of third parties”. In 
accordance with this rule, petitioner’s 
license was suspended for six months 
by the Racing Board. The action was 
upheld in the instant case. 

The Court proceeds on the theory 
that since regulation of race tracks 
is well within the police power, and 
the exaction of the ultimate from 
the trainer is justified by the peril 
to be avoided, Rule 313 did not con- 
travene the due process clause. 

The Court distinguished Mahoney 
v. Byers, 48 Atl. (2d) 600 (Md., 1946), 
which held unconstitutional suspen- 
sion of a trainer’s license under a 
rule which made analysis showing 
the horse had been drugged “con- 
clusive evidence” that the trainer 
either knew of the drugging or was 
culpably careless. Also distinguished 
was State v. Baldwin, 31 So. (2d) 627, 
(Fla., 1947) , which construed a rule 
indistinguishable from Rule 313 as 
creating an irrebuttable, and hence 
unconstitutional, presumption. 

Carter, J., dissented on the ground 
that Rule 313 imposed liability with- 
out culpability and deprived the 
complaining party of due process of 
law. 


Constitutional Law .. Searches’ and 
Seizures. .subpoenas duces tecum is- 
sued by a grand jury illegally con- 
stituted amounted to unreasonable 
searches and seizures . . . photostats 
of documents impounded ordered re- 
turned. 
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® In re Wallace & Tiernan Co., Inc., 
et al., U.S.D.C., R.1., February 6, 
1948, Hartigan, J. (Digested in 16 


U.S. 
1948). 

In April, 1946, a grand jury issued 
subpoenas duces tecum to movant 
companies for the production of cer- 
tain documents. Subsequently, the 
grand jury returned an indictment 
charging eighteen defendants, includ- 
ing the movants, with violations of 
the Sherman Act. Upon motion to 
dismiss the indictment on the ground 
that the grand jury was illegally con- 
stituted in that women were inten- 
tionally and arbitrarily excluded 
from the panel, the court ordered 
the indictment dismissed and the im- 
pounded documents returned. Pho- 
tostat copies were retained, however, 
and this motion was made for their 
return. The government contended 
that a subpoena, being a distinct and 
separate process of the court, is not 
rendered illegal by the fact that the 
grand jury which subpoenaed the 
documents was illegally constituted. 


Law Week 2413, March 2, 


The Court held that, although the 
subpoenas did not violate the Fourth 
Amendment and the government 
was entitled to have the documents 
produced for presentation to a legal 
grand jury, the subpoenas amounted 
to unreasonable searches and seizures 
when the grand jury turned out to 
be illegally constituted and the in- 
dictment was dismissed. In granting 
the motion for the return of the pho- 
tostat copies, the Court stated that 
“the Government, gaining access to 
the documents by means of an illegal 
grand jury, has ‘no valid basis in 
law for the intrusion’, which the 
Government committed in making 
the photostats of said documents and 
retaining possession of them”, citing 
Johnson v. United States (U.S. Su- 
preme Court, February 2, 1948, 34 
A.B.A.J. 318; April, 1948). 


Crimes . . disorderly conduct . . . Ne- 
gro passenger's refusal to comply with 
driver's request to move to rear of in- 
terstate bus as required by carrier's 
regulations did not violate disorderly 
conduct statute 


® Taylor v. Commonwealth of Vir- 
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ginia, Va. Supreme Ct. of Appeals, 
March 1, 1948, Spratley, J. 


Defendant below, a Negro passen- 
ger on an interstate bus traveling 
through Virginia on September 12, 
1946, was convicted after trial upon 
a warrant charging that she “did 
unlawfully cause an unnecessary 
disturbance in an omnibus or public 
conveyance by failing to move to 
another seat when lawfully request- 
ed to move by the operator there- 
of.” Virginia Code, §4533-a, provides 
that if “any person behaves in a 
riotous or disorderly manner in any 
street . . . or Causes any unnecessary 
disturbance in any street car, rail- 
road car, omnibus or other public 
conveyance, by . 
to another seat when lawfully re- 
quested to so move by the operator 
. +» he shall be guilty of a misde- 
meanor”’. 

The Court reversed the conviction. 
The words 
ance” were held to relate to “riotous 
or disorderly” conduct and, since 
defendant had not acted in a riotous 
or disorderly manner, she was held 
not to be within the purview of 
the statute, even though she failed 
to move to another seat when law- 
fully requested to do so. 


. . failing to move 


“unnecessary disturb- 


Crimes . . ‘negligent escape”... po- 
lice officers assigned to guard mur- 
derers who escaped while awaiting 
execution were guilty of common law 
offense of ‘‘negligent escape” 


# U.S. vy. Davis and Sanderlin, U.S. 
C.A., D.C., February 24, 1948, 
Clark, J. 

While appellee metropolitan po- 
lice officers were on duty guarding 
four murderers awaiting execution 
in the jail’s death cell, two of the 
prisoners escaped. Upon trial the 
police officers were found guilty by 
the jury of the common law offense 
of “negligent escape”. The trial 
judge, however, held that appellees, 
acting in the capacity of guards or 
watchmen rather than persons in 
charge of the jail, were not subject 
to prosecution for the common law 
offense of negligent escape and 
ordered the arrest of judgment (71 
F, Supp. 749). 








On appeal by the government, the 
Court set aside the order in arrest 
of judgment and held that appellees 
were properly subject to prosecution 
for this offense. The Court stated 
that the common law offense of 
negligent escape remained a crime 
in the District of Columbia, since it 
was not inconsistent with and had 
not been replaced by subsequent 
Congressional legislation (D.C. Code, 
1940, §49-301), and that it was 
punishable as a felony under a 
local statute prescribing the punish- 
ment for any offense not specifically 
covered by statute (D.C. Code, 1940, 
§22-107). The Court was of the 
opinion that two cases decided 
respectively in 1694 and _ 1868, 
principally relied upon by the trial 
judge for the proposition that police 
officers acting as guards at a jail are 
not subject to prosecution for negli- 
gent escape, were based upon a master- 
servant relationship which was 
absent in this case since the police 
officers and the jail superintendent 
were independently responsible to 
the same authority, the Commis- 
sioners of the District of Columbia. 


Crimes . . pleas . . . court has discre- 
tionary power to accept plea of guilty 
to indictment charging carnal knowl- 
edge even though accused thus es- 
capes possible death penalty 

® U.S. v. Willis, U.S.D.C., D. C., 
February 19, 1948, Holtzoff, A. J. 

The question before the Court 
was whether it had the authority to 
accept a plea of guilty by a defend- 
ant who had been indicted on a 
charge of carnal knowledge, in view 
of the fact that the statute author- 
izes the jury to recommend the death 
penalty if the defendant is found 
guilty. By thus pleading guilty the 
accused would escape the risk of 
being sentenced to death and would 
be subject only to the maximum 
punishment of imprisonment for not 
more than thirty years (D. C. Code, 
Tit. 22, §2801). 

The Court held that, while a 
defendant indicted on a charge of 
rape or carnal knowledge has no 
right to insist on the acceptance of a 
plea of guilty, the court, nevertheless, 
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may exercise its discretionary power 
to accept such a plea. The Court 
found nothing in the statute indicat- 
ing a legislative intent to deprive 
the courts of their inherent juris- 
diction to accept pleas of guilty. The 
fact that defendant escapes the 
possibility of being sentenced to 
death by thus pleading guilty was 
said to be no different in result or 
principle from permitting a defendant 
charged with murder in the first 
degree to plead guilty to murder in 
the second degree. The Court also 
found support in a similar interpre- 
tation of parallel provisions in the 
Federal Kidnapping Act. 


Insurance . . life insurance policy's re- 
striction of amount payable if death 
occurred outside home area while in- 
sured was in forces of country ‘‘en- 
gaged in war” inapplicable where in- 
sured died after surrender but before 
official termination of war 


® Stinson v. New York Life Insur- 
ance Co., U.S. C.A., D.C., March 15, 
1948, Clark, J. 

Appellant sued as beneficiary in 
an action to collect on a life insur- 
ance policy. The insured died 
October 2, 1945, following an acci- 
dental fall in France while serving 
in the United States Army. The 
policy restricted recovery to the pre- 
miums paid prior to death if death 
occurred “outside the Home Areas 
while the Insured is in the military 
or naval forces of any country 
engaged in war”. It further provided: 
“ ‘War’ includes undeclared war”. 

The Court held that, for purposes 
of the policy, the United States was 
not a “country engaged in war” on 
the date of the insured’s death, It 
was said that while the war had not 
yet ended for public purposes [see, 
e.g., Woods v. Cloyd W. Miller Co., 
U.S. Supreme Court, February 6, 
1948; 34 A.B.A.]. 152, 241; February, 
March, 1948], it had ended for many 
purposes of private law. In common 
usage, which was deemed to govern 
construction of the policy in the 
absence of indicia that technical 
meaning was attached, the war ended 
with the surrender of Japan, just as 
it began with the attack on Pearl 


Harbor although official declaration 
did not occur until the following day. 

Cf. New York Life Insurance Co. 
v. Durham, C.C.A.10th, March 4, 
1948, Murrah, C. J. (Digested in 16 
U.S. Law Week 2451, March 23, 
1948) , which reached the same result 
on similar facts. The Durham 
opinion stressed the reference to 
“undeclared war” as indicating that 
the insurance contract was intended 
to cover war in the “ordinary” rather 
than the “legal” sense. 


Labor Law . . Section 304 of Labor- 
Management Relations Act prohibiting 
expenditures by any labor organiza- 
tion in connection with federal elec- 
tions is unconstitutional abridgement 
of freedom of speech, press and as- 
sembly 


U.S: ¥ CIC eat, U.S: IC. 
D.C., March 15, 1948, Moore, D. J. 


The CIO and Philip Murray as its 
president were indicted for making 
expenditures in connection with a 
federal election by publishing and 
circulating a Murray editorial in the 
CIO News in support of one of the 
candidates. Defendants moved to 
dismiss the indictment on the ground 
that §304 of the Labor-Management 
Relations Act (2 USC §251), which 
makes it unlawful for any labor 
organization to make an expenditure 
in connection with any election at 
which candidates for a federal office 
are to be selected or voted for, was 
in violation of the rights guaranteed 
by the First Amendment. 

The Court sustained the motion 
to dismiss the indictment and held 
that the questioned portion of §304 
of the Act is an unconstitutional 
abridgement of the rights of freedom 
of speech, press and assembly. In 
regard to the government's conten- 
tion that this provision is a consti- 
tutional exercise of the power of 
Congress to control the manner of 
holding elections and its consequent 
power to maintain the purity and 
freedom of such elections, the Court 
states that “the untrammeled right 
of free expression of views as to can- 
didates for office . . . is in fac: one of 
the most valuable means of promot- 
ing” such purity and freedom. The 
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Court held absent that clear and 
present danger to the public interest 
which must exist if any abridgement 
of the freedoms of the First Amend- 
ment is to be justified. 


Labor Law . . secondary boycotts... . 
picketing of subcontractor performing 
work for corporation where strike is 
in progress did not constitute a secon- 
dary boycott to prevent the “doing of 
business” in violation of Labor-Man- 
agement Relations Act, §8 (b) (4) (A) 


®" Douds v. Metropolitan Federation 
of Architects, Engineers, Chemists & 
Technicians, Local 231, U.S.D.C., 
S.D. N.Y., January 26, 1948, Rif- 
kind, D. J. 

Plaintiff, an NLRB regioral direc- 
tor, petitioned to enjoin defendant 
union from picketing Project Engi- 
neering Company in alleged viola- 
tion of §8(b) (4) (A) of the Labor- 
Management Relations Act, directed 
against strikes with the object of 
causing one to “cease doing business” 
with another. Defendant’s members 
were on strike against Ebasco Serv- 
ices, Inc., a concern drafting engi- 
neering plans. Project performed 
certain work for Ebasco under sub- 
contract; Ebasco supervisors directed 
Project employees in the subcon- 
tracted work, and Ebasco charged 
customers without distinction be- 
tween time spent by Ebasco and by 
Project employees. After the strike 
began, Ebasco sent increased amounts 
of work to Project, including work 
in progress at the beginning of the 
strike. Defendant union, after un- 
successful protests against this prac- 
tice, picketed Project. 

The Court denied the requested 
injunction. It was conceded in the 
opinion that §8(b) (4) (A), read 
literally, might encompass the picket- 
ing of Project, since the section 
prohibits encouraging employees to 
strike “where an object thereof is. . . 
requiring ... any... person... to 
cease doing business with any other 
person”. The Court held, however, 
that the history of the Act showed 
that the provision was intended to 
outlaw the secondary boycott and 
that “doing business” would have 
to be construed in that light. It was 
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concluded that Project had made 
itself a party to the conflict and was 
not protected by the section. 

Cf. Northwestern Pacific Railroad 
Company v. Sawmill 
Workers’ Union, Calif. Supreme Ct., 
February 5, 1948, Carter, J., which 
sustained an injunction against 
picketing a railroad to prevent 
carriage of lumber from a struck saw- 
mill. The Court said that injunctive 
reiief would appear to be proper to 
stop the unlawful attempt to prevent 
the carrier from carrying Out its 
statutory obligations. It rejected the 
argument that since the carrier’s 
employees might lawfully picket it 
in a dispute with it, the employees 
of a third party might do so in order 
to keep the carrier from serving the 
third party. 

See also Aitken v. Board of Review 
of the Unemployment Commission 
of New Jersey, N. J. Supreme Ct., 
January 12, 1948, Bodine, J. (Di- 
gested in 16 U.S. Law Week 2366, 
February 3, 1948) , involving picket- 
ing of a plant in New Jersey under 
the same ownership as a struck plant 
in Ohio. Workers who refused to 
cross a picket line established in New 
Jersey by members of a union strik- 
ing at the Ohio plant were held to 
be disqualified to receive unem- 
ployment compensation under the 
terms of a statute withholding bene- 
fits when the claimant’s unemploy- 
ment is due to a labor dispute “at 
the factory ... at which he is or was 
last employed”. 


Lumber & 


United States . . Federal Tort Claims 
Act . . . Federal Tort Claims Act as 
waiving sovereign immunity as to suit 
by subrogee 


® Aetna Casualty & Surety Co. v. 
U.S., U.S.D.C., E. D., N. Y., January 
14, 1948, Kennedy, D. J. (Digested 
in 16 U.S. Law Week 2418, March 2, 
1948) . 

Plaintiff, a workmen’s compensa- 
tion insurer, sued under the Federal 
Tort Claims Act as subrogee to the 
claim of one allegedly injured by 
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the negligence of post office em- 
ployees. The Court, on the govern- 
ment’s motion, dismissed the com- 
plaint on the ground that §410 of the 
Act (28 USC §931) does not permit 
suit by a subrogee but only by a 
direct claimant. 


The relevant language of §410 
gives the District Courts jurisdiction 
over “any claim against the United 
States for money only . .. on account 
of damage to or loss of property or 
on account of personal injury or 
death under circumstances where the 
United States, if a private person, 
would be liable to the claimant for 
such damage, loss, injury or death in 
accordance with the law of the place 
where the act or omission occurred”. 
The section continues: “Subject to 
the provisions of this title, the United 
States shall be liable in respect of 
such claims, to the same claimants, 
in the same manner, and to the same 
extent, as a private individual under 
like circumstances, . . ” 

The Court held that the claim of 
a subrogee was not one “on account 
of damage to or loss of property or 
on account of personal injury or 
death”. 

The Court noted, but declined to 
accept, the opposite result reached 
as to a subrogee’s rights under the 
Federal Tort Claims Act in Hill v. 
U.S., 74 F. Supp. 129. 

Cf. Grace v. U-.S., US.D.C., Md., 
March 5, 1948, Chesnut, D. J. (Di- 
gested in 16 U.S. Law Week 2455, 
March 23, 1948) , in which the Court 
permitted suit to be brought under 
the Federal Tort Claims Act in the 
name of the legal plaintiffs who had 
sustained the property damage and 
to the use of an insurance company 
which had reimbursed them for part 
of the loss. 


United States . . Federal Tort Claims 
Act... wrongful death action against 
U.S. for fatal accident at Newfound- 
land air field operated by the U.S. 
under lease with the British Govern- 
ment may not be maintained under 


Federal Tort Claims Act since claim 
arose in a foreign country 


® Spelar v. U.S., US.D.C., E.D., 
N. Y., February 1], 1948, Kennedy 
D, J. (Digested in 16 U. S. Law Week 
2418, March 2, 1948). 


Plaintiff brought suit based upon 
the Federal Tort Claims Act (28 
USC §943) for the wrongful death 
of her husband who was negligently 
killed during the take-off of a plane 
from a Newfoundland air field. The 
base was operated by the United 
States under a 99-year lease and 
executive agreement with the Brit- 
ish Government. The Government 
moved to dismiss the complaint on 
the ground that all of Newfoundland 
was a “foreign country” and thus 
recovery was barred by the statute 
as a “claim arising in a foreign 
country” (28 USC §943 [k]). 

Dismissing the complaint for want 
of jurisdiction, ‘the Court held that 
under the traditional narrow con- 
struction of a waiver of sovereign 
immunity, such as that in the Federal 
Tort Claims Act, Newfoundland was 
a “foreign country”. The holding in 
Connell v. Vermilva-Brown Co., 
—F.2d—, that air fields in Bermuda 
(leased under the same arrangement 
as the fields in Newfoundland) con- 
stituted a “territory or possession of 
the United States” for purposes of 
the Fair Labor Standards Act was 
distinguished. 


Further Proceedings in Cases Reported 
in this Division 
The following action has been 
taken in the U.S. Supreme Court: 
Probable Jurisdiction Noted, 
March 29, 1948: U.S. v. C. I. O. et al. 
—Labor Law (supra, page 417). 
Certiorari Granted, March 29, 
1948: National Mutual Insurance Co. 
v. Tidewater Transfer Co.—Courts 
(34 A.B.A.J. 238; March, 1948). 
The following action has been 
taken by the Attorney General: 
Order rescinded without opinion: 
Cases No. 56068/819—Aliens (34 
A.B.A.J. 320; April, 1948). 
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Practising lawyer's guide to the 


current LAW MAGAZINES 


AbMINIsTRATIVE LAW-— 
Judicial Review of Administrative 
Adjudication: Some Recent Dect- 
sions of the New York Court of Ap- 
peals”: The leading article in the 
january issue of the Columbia Law 
Review (Vol. 48—No. 1; pages 1-36) 
is a discussion of selected decisions 
in the field of judicial review of ad- 
ministrative adjudication. Robert 
M. Benjamin, author of the article 
and of Administrative Adjudication 
in the State of New York, reviews 
the New York doctrine regarding the 
scope of judicial review of admini- 
strative determinations and considers 
the possible implications of the re- 
cent decision in Staten Island Edi- 
son Corporation v. Maltbie, 296 N. 
Y. 374, 73 N. E.(2d) 705 (1947), 
which held that a public utility 
might maintain an action against the 
New York Public Service Commis- 
sion to enjoin enforcement of a final 
rate order adopted by the Commis- 
sion at the end of an extended pro- 
ceeding and a temporary rate order 
adopted in the course of the proceed- 
ing. Mr. Benjamin maintains that 
the sanctioned review of rate cases 
by injunction actions may interfere 
substantially with effective rate reg- 
ulation and that it may become ad- 
visable at some future time to amend 
the New York statute providing for 
proceedings in the nature of certi- 
orari for review of orders of the Pub- 
lic Service Commission, sO as to 
broaden the scope of review of de- 
terminations of fact. Many lawyers 
who attach importance to the reality 
and adequacy of judicial review as 
protection against arbitrary, unau- 
thorized or confiscatory action will 
not agree with Mr. Benjamin’s fears 
or his recommendation. (Address: 





Columbia Law Review, Kent Hall, 
Columbia University, New York 27, 
N. Y.; price for a single copy: $1.00) . 


Apbministrative LAW—Sym- 
posium on State Administrative 
Procedure: A substantial part of the 
January issue of the Jowa Law Re- 
view (Vol. 33—No. 2; pages 193-375) 
is devoted to a symposium on State 
administrative procedure. There is a 
foreword by United States Circuit 
Judge Augustus N. Hand and an 
article by E. Blythe Stason, Dean 
of Law at the University of Michi- 
gan, on the model State Administra- 
tive Procedure Act, which had its 
origin in a draft prepared by our 
Association’s Committee on Admin- 
istrative Agencies and Tribunals and 
was adopted in 1946 by the National 
Conference of Commissioners on 
Uniform State Laws. An article by 
Ralph F. Fuchs, Professor of Law at 
the University of Indiana, discusses 
the division of administrative pro- 
ceedings into “rule making” and 
“contested cases”, which would be 
effected by the Model Act. Other 
contributions to the symposium 
compare the provisions of the Model 
Act with those of the federal Admin- 
istrative Procedure Act and outline 
recent statutory developments in 
State administrative law. Lawyers 
whose practice requires that they 
keep abreast of current trends in 
administrative law will wish to ac- 
quire and retain a copy of this 
symposium. (Address: lowa Law Re- 
view, State University of towa, Iowa 
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City, Ia; price for a single copy: 
$1.75). 


A pMinisTRATIVE LAW — “In- 
stitutional Administrative Decisions” : 
Professor Kenneth Culp Davis, of the 
Law School at the University of Tex- 
as, is author of the leading article in 
the March issue of the Columbia 
Law Review (Vol, 48—No. 2; pages 
173-201), which gives a careful analy- 
sis, largely from the point of view of 
the administrative agency, of the 
varying requirements that the com- 
mission or agency which makes a 
final decision shall have heard or ex- 
amined the record upon which the 
decision is based. Special reference is 
made to the impact of the Adminis- 
trative Procedure Act, with illumi- 
nating references to the procedure 
before various State agencies. The 
author considers the practical ad- 
vantages of the institutional method 
(that is, a procedure which permits 
an agency to decide its cases through 
the collaboration of all needed mem- 
bers of its staff, irrespective of their 
relationship to the making of the 
record) and concludes that those ad- 
vantages outweigh the demerit of 
anonymity. (Address: Columbia Law 
Review, Kent Hall, Columbia Uni- 
versity, New York 27, N. Y.; price 
for a single copy: $1.00). 


Arrorneys AT LAW—“The 
Minimum Fee Bill of the State Bar 
Association of Wisconsin”: The Janu- 
ary issue of the Wisconsin Law Re- 
view (Vol. 1948—No. 1; pages 7-17) 
carries an informative article by Ray- 
mond T. Zillmer, of Milwaukee, on 
the new minimum fee schedule ap- 
proved by the Bar Association of Wis- 
consin in June of 1947. The author 
was Chairman of the Committee 
which drew up the schedule. It pro- 
vides for substantial increases in the 
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recommended minimum fees and ap- 
pears to be based upon a recognition 
that fees for services rendered in 
rural communities should, on the 
whole, be no less than those ren- 
dered under substantially similar cir- 
cumstances in cities. The article pre- 
sents an interesting array of statistics 
on charges by lawyers for various 
types of services in Wisconsin. (Ad- 
dress: Wisconsin Law Review, Madi- 
son, Wis.; price for a single copy: 
75 cents). 


Aviation LAW—“Choice of the 
Air Carrier for New Air Transport 
Routes”: The second and concluding 
discussion, entitled as above, by How- 
ard C. Westwood, of the District of 
Columbia Bar, is the leading arti- 
cle in the February issue of the 
George Washington Law Review (Vol. 
16—No. 2; pages 159-237). This in- 
stallment covers the decisions of the 
Civil Aeronautics Board in the va- 
rious situations which have been pre- 
sented in the extensions of air serv- 
ice throughout the country. Particu- 
lar attention is given to the underly- 
ing policy of the decisions with re- 
spect to the competition among the 
important airlines. (Address: George 
Washington Law Review, George 
Washington University, Washington, 
D. C.; price for a single copy: $1.00) . 


Bankruptcy — “Substantive 
Regulation of Security Devices under 
the Bankruptcy Power”: This article 
in the January issue of the Columbia 
Law Review (Vol. 48—No. 1; pages 
62-86) argues in support of the mi- 
nority view that there are no consti- 
tutional restrictions whatsoever upon 
the power of Congress under the 
“bankruptcy clause” to bring about 
substantive uniformity of security de- 
vices, Charles Martin, the author, 
Assistant Professor of Law in the 
School of Business and Civic Admin- 
istration at the College of the City of 
New York, takes issue with the phil- 
osophy underlying the proposed 
amendment to Section 60A of the 
Bankruptcy Act, dealing with void- 
able preferences. This amendment 
was approved by the House of Dele- 
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gates of our Association in 1946, and 
was recently discussed in this depart- 
ment (34 A.B.A.J. 245; March, 1948). 
Mr. Martin suggests that Congress 
should defer amending Section 60A 
until such time as it has collected de- 
tailed information as to the pecuni- 
ary importance of the proposed 
change as well as its effects upon ex- 
isting types of financing. (Address: 
Columbia Law Review, Columbia 
University, New York 27, N.Y.; price 
for a single copy: $1.00). 


B ANKRUPTCY—“Preferences in 
Bankruptcy”: ‘The proposed amend- 
ment to Section 60A of the Bank- 
ruptcy Act, which deals with the 
preferential transfers, has been dis- 
cussed previously in this department. 
A special Committee of our Associa- 
tion drafted this amendment, which 
has been approved in principle by 
the National Bankruptcy Conference 
and is awaiting action by the Con- 
gress, The Winter 1948 issue of the 
University of Chicago Law Review 
(Vol. 15—No. 2; pages 311-331) con- 
tains an excellent article as to the 
amendment, by Professor John 
Hanna, of the Columbia University 
Law School, who was a member of 
our Association’s special Committee 
and, as a member of the National 
Bankruptcy Conference, served on a 
joint committee representing our 
Association and the Conference in 
considering the amendment. Pro- 
fessor Hanna’s article discusses the 
reasons for the amendment and out- 
lines the procedure by which the 
present draft was formulated. He 
gives observations regarding pro- 
visions of the amendment and 
answers such criticism as has been 
made in correspondence received by 
the special Committee. He expresses 
his opinion to be that the additions 
to the amendment which were pro- 
posed in an article in the September 
issue of the Cornell Law Quarterly 
and were commented on in 34 
A.B.A.J. 245; March, 1948 (‘Sick 
Sixty: A Proposed Revision of the 
Bankruptcy Act’) are so controver- 
sial that, if they were accepted, they 
would imperil the prospects for the 








amendment. (Address: University of 
Chicago Law Review, 5750 Ellis Ave., 
Chicago 37, Ill.; price for a single 
copy: $1.00) . 


ComparATIVE LAW—“The 
Communal Spirit in German Law”: 
The February issue of the Georgia 
Bar Journal of the Georgia Bar 
Association contains (Vol. X—No. 
3; pages 327-334) a thoughtful con- 
tribution under the above-quoted 
title by Howard Newcomb Morse, 
of the Georgia Bar (Augusta), 
Treasurer of the Augusta Circuit 
Bar Association, member of our 
Association since 1946. He traces the 
National Socialist development of 
absolutism to its most complete 
stage, and suggests some analogies 
as to trends which he sees as lately 
operative in American judicial deci- 
sions. (Address: Georgia Bar Journal, 
Persons Building, Macon, Ga., price 
for a single copy: 50 cents) . 


Contracts — “Consideration: 
Genuine and Synthetic’: The July 
issue of the Wisconsin Law Review 
(Vol. 1947—No. 4; pages 483-513) 
contained an article by William H. 
Page, Professor of Law at the Uni- 
versity of Wisconsin, which deals 
principally with the origin and the 
important position of the doctrine 
of consideration in the common law 
and in our law today. He describes 
the various attempts by Mansfield to 
modify or discard the doctrine, as 
well as the later attempts of those 
who have espoused the theories of 
moral obligation and _ promissory 
estoppel as substitutes for considera- 
tion. The numerous suggestions for 
statutory modifications are also con- 
sidered. The conclusion is that the 
doctrine of consideration, having 
thus far survived, may be expected 
to retain its position as a funda- 
mental of contract law. (Address: 
Wisconsin Law Review, Madison, 
Wis.; price for a single copy: 75 
cents). 


Eviwence—“Theory of Eviden- 
tial Admissability—Statements Made 
Out of Court”: An enlightening dis- 
cussion of the hearsay rule, its 
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exceptions and borderline cases, was 
presented by Robert A. Leflar, Dean 
of Law at the University of Arkansas, 
in the Winter 1947-48 issue of the 
Arkansas Law Review and Bar As- 
sociation Journal (Vol. 2—No. 1; 
pages 26-52). Although admittedly 
making only a fragmentary study of 
the problems presented by his sub- 
ject, Dean Leflar succeeds in dispell- 
ing confusion which surrounds the 
rules on hearsay evidence. In treating 
“Exceptions to the Hearsay Rule”, 
he analyzes various exceptions in the 
light of two features which writers 
on this subject have found to be 
common: The degree of necessity for 
admission of the particular evidence, 
and the degree of reliability in the 
evidence. (Address: Arkansas Law 
Review and Bar Association Journal, 
Fayetteville, Ark.; price for a single 
copy: 75 cents) . 


[nrEeRNATIONAL LAW-— 
“United Nations Documents Con- 
cerning Development and Codifica- 
tion of International Law”: These 
documents, hitherto available only 
in mimeographed form, have been 
reprinted in a Supplement to the 
American Journal of International 
Law (Vol, 41—No. 4; pages 29-147). 
They present an authoritative his- 
tory, prepared by the Legal Depart- 
ment of the United Nations’ 
Secretariat, as to past efforts to 
develop and codify international law. 
(Address: American Journal of 
International Law, 700 Jackson 
Place, N.W., Washington 6, D. C.; 
price for the reprint: 75 cents) . 


LNTERNATIONAL LAW—“Pre- 
liminary Draft of a World Consti- 
tution”: An ingenious draft by a 
Chicago group, headed by Robert 
M. Hutchins, Chancellor of the 
University of Chicago, G. A. Borgese 
and Mortimer J. Adler, professors at 
that University, and others, gives a 
new and highly controversial ap- 
proach to the problems, based on a 
complicated constitutional structure 
but containing a number of note- 
worthy expedients. After several 
months of confidential circulation, it 
was published in Common Cause 


(Vol. I—No. 9; pages 326-346) , and 
was reprinted on April 3, 1948, in 
the Saturday Review of Literature. 
(Address: Common Cause, 975 East 
60th Street, Chicago 37, Ill.; price 
for a single copy: $1.00) . 


Lazor LAW—‘Some Aspects of 
the Labor-Management Relations 
Act, 1947”: The leading article by 
Professor Archibald Cox of the 
Harvard Law School in the Novem- 
ber issue of the Harvard Law Review 
(Vol. LXI—No. 1; pages 1-49), was 
a critical analysis of some of the 
changes brought about by the Tatt- 
Hartley Act. Part Two will appear in 
a later issue. The opening discussion 
points up the extent and the material 
respects in which the 1947 Act 
abandons the policy of the original 
Wagner Act to encourage afhirma- 
tively by active governmental inter- 
vention the spread of labor organiza- 
tion and of collective bargaining. 
This change is demonstrated by an 
analysis of the 1947 provisions against 
labor practices by labor 
organizations, the exclusion of fore- 
men from the scope of the Act, the 
statutory guarantee of freedom of 
speech to employers, the modifica- 
tions in representation proceedings, 
and the enlargement of the scope of 
judicial review. Although the intent 
and direction of the changes are 
clear, the extent and reach are looked 
on as remaining somewhat indefinite 
and undefined, so that they must 
await administrative and judicial 
determination. The article is partic- 
ularly helpful in its survey of the 
Congressional debates and 
promises which give support to 
varying and conflicting interpreta- 
tions of the amendments. (Address: 
Harvard Law Review, Cambridge, 
Mass.; price for a single copy: $1.00). 
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iL ANDLORD AND TENANT— 
“State Rent Control Legislation, 
1946-1947: Only a small minority of 
the States now have a “stand-by” rent 
control statute which would take 
the place of federal rent control, re- 
cently extended by the Housing and 
Rent Act of 1948 to March 31, 1949. 
With the express view of assisting 
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those who may frame future State 
legislation of this character, John W. 
Willis, author of other analyses of 
rent control laws, discusses the pro- 
visions of existing State enactments 
and their various defects and ad- 
vantages, in the January issue of the 
Yale Law Journal (Vol. 57—No. 3; 
pages 351-376). (Address: Yale Law 
Journal, 127 Wall Street, New Ha- 
ven, Conn.; price for a single copy: 
$1.00) . 


Lecat PERIODICALS — New 
Publications — Rutgers University 
Law Review: The Rutgers University 
Law Review has recently made its 
appearance as the successor of the 
New Jersey Law Review, Mercer 
Beasley Law Reveiw, and the Univer- 
sity of Newark Law Review. It is to 
be published semi-annually during 
the academic year by the students of 
the Law School of ‘ie Newark Col- 
leges of Rutgers University. Vol- 
ume 1, Number 1, was designated for 
the Spring of 1948. This first issue 
carries as its leading article a paper 
by Alan V. Lowenstein on “Assign- 
ments of Accounts Receivable and 
the Bankruptcy Act.” There is also 
a discussion of “Insurable Interest in 
Life, New Jersey View” by Carl H. 
Fulda, Assistant Professor at the Rut- 
gers University Law School, and an 
article on “Unfair Labor Practices 
and their Remedies”, by John J. 
George, Professor of Political Sci- 
ence at Rutgers University. The new 
review carries also a department of 
notes and recent cases, produced by 
the student editorial staff. Stuart B. 
Rounds is the Editor-in-Chief. The 
Administrative Director is Clark 
Crane Vogel. (Address: Rutgers 
Law Review, 37 Washington Street, 
Newark 2, N. J.; price for a single 
copy: $2.00) . 


Licistation—“state Legisla- 
tive Reorganization”: Recent sug- 
gestions for the reorganization of 
State legislatures, especially in view 
of the reorganization of the Con- 
gress, are surveyed in an article con- 
tributed to the February issue of the 
Marquette Law Review (Vol. 31— 
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No. 4; pages 272-280) by John W. 
Lederle, Assistant Professor of Politi- 
cal Science and Secretary of the In- 
stitute of Public Administration at 
the University of Michigan. ‘The au- 
thor finds that a needed reform 
stressed by many investigators is to 
increase substantially the pay of 
legislators, Other recommendations 
reviewed in the article are the estab- 
lishment of pre-session legislative 
conferences, the reorganization of 
legislative committees, and the crea- 
tion of a legislative council under 
which more effective research would 
be conducted. (Address: Marquette 
Law Review, 1103 West Wisconsin 
Ave., Milwaukee 3, Wis.; price for a 
single copy: 75 cents) . 


On AND GAS LAW—“Pooling 
and Unitization of Oil and Gas 
Leases”: A. Allen King, of the Okla- 
homa Bar, contributes an interesting 
study under the above-quoted title, 
to the January issue of the Michigan 
Law Review (Vol. 46—No. 3; pages 
311-340). He traces the development 
of the devices of pooling and unitiz- 
ing oil and gas leases for the purpose 
of eliminating unnecessary wells and 
promoting a more rational develop- 
ment of oil and gas resources. He 
concludes that unit operation is the 
most desirable device for the control 
of drilling activities and suggests 
that the law on the subject has not 
kept pace with the technical knowl- 
edge of unitization. For that reason, 
he recommends that lawyers and 
judges give closer attention to the 
technical phases of the problem. 
Readers may wish to examine, in con- 
nection with this article, the review 
of Professor .Rostow’s A National 
Policy for the Oil Industry, in 34 
A.B.A.J. 230; March, 1948. (Address: 
Michigan Law Review, Ann Arbor, 
Mich.; price for a single copy: $1.00). 


Practice AND PROCEDURE 
—Conclusiveness of Prior Judgment— 
“Res Judicata Re-examined”: Pro- 
fessor Edward W. Cleary, of the 
University of Illinois College of Law, 
contributed an entertaining and 
well-written article to the Yale Law 
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Journal for January (Vol. 57—No. 
3; pages 339-350). He examines the 
traditional arguments advanced to 
justify the rule of res judicata (viz., 
the danger of double recovery, the 
desire for stability of judicial de- 
cision, relief from vexatious litiga- 
tion and economy of Court time) , 
and expresses the view that none ol 
these is a sufficient justification tor 
injustice and that the desired ends 
can be obtained without depriving 
a plaintiff of deserved relief. The 
author’s conclusion is that cases 
should be decided with reference to 
basic objectives rather than theoreti- 
cal concepts, but it may not be amiss 
to comment that litigants suffer from 
errors of counsel in many other 
situations than those arising from a 


‘prior adjudication. (Address: Yale 


Law Journal, 127 Wall St, New 
Haven, Conn.; price for a single 
copy: $1.00). 


Price CON TROL—“Establish- 
ment and Maintenance of Price Reg- 
ulations—A Study in Administration 
of a Statute’: Some of the major 
problems that confronted the OPA 
Administrator, and the theories uti- 
lized by him in regulating prices 
under the broad provisions of the 
Emergency Price Control Act of 1942 
and the Acts amendatory thereof, are 
discussed by Leanora S. Gruber, for- 
merly Chief of the Textiles and 
Leather Branch and Special Appel- 
late Attorney with OPA, in the 
March issue of the University of 
Pennsylvania Law Review (Vol. 96— 
No. 4.; pages 503-535). Not all will 
concur in her unqualified praise of 
the administration of price control 
or her conclusion that the legality of 
the Administrator’s actions was dem- 
onstrated by the few instances in 
which such actions were overruled by 
the Courts. (Address: University of 
Pennsylvania Law School, 3400 
Chestnut Street, Philadelphia 4, 
Pa.; price for a single copy: $1.00) . 


Pusuic UTILITIES LAW— 
“The Interstate Natural Gas Com- 
pany Affair’: Professor Alfred Long 
Scanlan of the University of Notre 








Dame presents in the January issue 
of the Notre Dame Lawyer (Vol. 
XXIII—No. 2; pages 173-207) an ar- 
ticle containing his analysis of the 
shifts in the attitude of the Federal 
Power Commission when confronted 
with arguments with respect to the 
limitations upon its authority to reg- 
ulate natural gas facilities connected 
with production and gathering. The 
author supports the decision of the 
Supreme Court in Interstate Natural 
Gas Company, Inc. v. Federal Power 
Commission, 330 U. S. 852, and ex- 
presses opposition to proposals to do 
what he would regard as circumvent- 
ing effects of the decision by changes 
in the basic statute. (Address: Notre 
Dame Lawyer, University of Notre 
Dame, South Bend, Ind. price for a 
single copy: $1.00). 


Taxat ION—Federal Estate Tax 
—“Transfers of Life Insurance and 
the Federal Estate Tax”: The taxa- 
tion of life insurance has assumed in- 
creasing importance as advances in 
governmental expenditures and the 
consequent confiscatory rises in tax 
rates have rendered more difficult the 
accumulation of property by other 
means. One consequence of this 
development is indicated in the 
Columbia Law Review for January 
(Vol. 48—No.1), by Abraham S. 
Guterman, of the New York Bar, a 
lecturer at the New York University 
Institute on Taxation. He points out 
that while life insurance has been 
generally recognized as a favorite of 
the law, by a curious course of cir- 
cumstances it is in danger of being 
discriminated against in connection 
with estate taxes, and that if the 
trend of development is not stayed 
or reversed, the upshot may be auto- 
matic taxation of transfers of life 
insurance as dispositions of property 
made in contemplation of death. 
The article includes a discussion of 
insurance trusts and annuity-insur- 
ance combination contracts, and 
there is a useful collection of the 
pertinent authorities. (Address: Col- 
umbia Law Review, Columbia Uni- 
versity, New York 27, N. Y; price 
for a single copy: $1.00). 
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" The name of the Committee on 
\id to the Small Litigant was 
changed to that of Comittee on Legal 
\id, at the February meeting of the 
Executive Council of the Junior Bar 
Conference. Chairman Nicholas Con- 
over English, Newark, New Jersey, is 
hard at work to carry out the Com- 
mittee’s program. 

The Committee is working in close 
cooperation with our Association's 
Committee on Legal Aid, headed by 
Harrison Tweed, of New York City, 
which is continuing its three-year 
program to establish legal aid organi- 
zations in all of the larger cities of 
the United States. This work is being 
directed by a Junior Bar Conference 
member, Arthur E. Schoepfer, of 
Boston, as Executive Director. The 
Bar Conference has assumed respon- 
sibility for providing a member in 
each of the cities where Executive 
Director Schoepfer plans to carry on 
his work. Robert L. Myers, Akron, 
Ohio; Ben Burt, Canton, Ohio; and 
H. Clifton McWilliams, Jr., Johns- 
town, Pennsylvania, have been ap- 
pointed to act in this capacity in the 
cities named. Appointments are 
under way for Battle Creek, Michi- 
gan; Waterbury, Connecticut; Wor- 
cester, Massachusetts; Gary and Fort 
Wayne, Indiana; and Reading, Wilkes 
Barre, Scranton, Easton and Bethle- 
hem, Pennsylvania. 

Chairman English undertook to 
interest the local Bar Associations in 
Elizabeth, and Paterson, New Jersey, 
in the establishment of permanent 
legal aid organizations in those com- 
munities. He has had several meet- 
ings with leaders of those Associa- 
tions, and reports that good progress 


is being made. 
“The Paradine Case’’ Project 


The Junior Bar Conference Commit- 
tee is cooperating closely with our 
Association’s Committee on Legal 
Aid in arranging for the sponsoring 
by local Bar Associations in various 
cities for benefit performances of the 
Selznick motion picture, “The Para- 
dine Case”. Proceeds are to go into 
a fund to be used in the promotion 
of legal aid work throughout the 
nation. It was originally contem- 
plated that these benefit perform- 
ances would be held during the 
Spring of 1948, but recent develop- 
ments within the motion picture 
industry have resulted in the dis- 
tributor’s deciding to delay until 
next Fall the general showing of the 
picture. The picture has already been 
shown in Los Angeles and in Radio 
City Music Hall in New York. A con- 
siderable part of the film is devoted 
to the conduct of a trial at the Old 
Bailey in London, which has been 
recreated with authentic details. 

A member of the [BC Committee 
on Legal Aid is to be appointed in 
each city where such a benefit per- 
formance is to be held. He will work 
with the local Bar Association which 
is sponsoring the benefit and enlist 
the support and assistance of younger 
lawyers in the community. The fol- 
lowing members are already working 
for the performance which will be 
held in their city: James W. Dickey, 
Washington, D. C.; Walter J. Mur- 
ray, Detroit, Michigan; Rosemary 
M. Ramsey, St. Louis, Missouri; 
H. La Rue Parke, Baltimore, Mary- 
land; Mrs. Lucile Dennison Wells, 


NICHOLAS CONOVER ENGLISH 
Chairman JBC Committee on Legal Aid 


Atlanta, Georgia; Morris I. Jaffe, 
Dallas, Texas; Robert J. McGuigan, 
Minneapolis, Minnesota; David A. 
Neal, San Diego, California; John 
W. English, Erie, Pennsylvania; 
Hugh J. Corcoran, Springfield, 
Massachusetts; Donald Q. Taylor, 
Louisville, Kentucky; Roger H. 
Smith, Toledo, Ohio; Lewis R. 
Donelson, III, Memphis, Tennessee; 
Al Rickey, Memphis, Tennessee; 
Paul Denton, Memphis, Tennessee; 
Thomas H. Law, Fort Worth, Texas; 
John W. Houghton, Indianapolis, 
Indiana. As arrangements are made 
for showings in other cities, Junior 
Bar members will be named to fur- 
ther the project in their localities. 


Public Defender Work 


The scope of the Committee’s activi- 
ties under its changed name also 
includes public defenders and low 
The latter is a 
new activity for the Junior Bar, and 
plans are still in a formative stage. 
The public defender phase is being 
directed by the Committee’s Vice 
Chairman, Richard H. Keatinge of 
Los Angeles. 
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® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman. 


When a Partner Dies 

# A large proportion of practicing 
lawyers are or will some day be mem- 
bers of law partnerships. In normal 
course the partner becomes a “sur- 
viving partner” and ultimately, alas, 
a “deceased partner”. This succession 
of events may have unexpected tax 
consequences, particularly as to the 
survivors, consequences depending 
often upon the nature of the partner- 
ship agreement. This note will deal 
with certain income tax aspects of a 
very common type of agreement—one 
providing that the estate or bene- 
ficiary of the deceased partner is to 
continue for a limited period after 
the decedent’s death to receive a stip- 
ulated share of the partnership in- 
come. 

The provision for post-death in- 
come payments may be adapted to 
various ends: (1) The payments may 
represent the purchase price paid by 
the surviving partners for the de- 
cedent’s share in the firm’s capital 
account, its good will and physical 
assets. (2) The payments, although 
based upon post-death income, may 
be intended as a convenient measure 
of the decedent’s interest in fees 
earned (but not collected) prior to 
death, fees attributable in whole or 
in part to work done while the de- 
cedent was still a member of the firm. 
(3) The arrangement may be in the 
nature of mutual insurance, the pay- 
ments being substantially in excess of 
the decedent’s actual interest in the 
firm’s capital and earnings as of the 
date of his death. 

The problem in each case for in- 
come tax purposes is whether the 
post-death share of partnership in- 
come is to be taxed to the decedent’s 
estate which actually receives the pay- 
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ments, or to the surviving partners. 
The survivors may be taxed upon the 
theory that these payments, although 
measured by partnership . income, 
really represent the price paid by 
them for the decedent’s interest in 
the capital or earnings of the partner- 
ship. This theory is clearly applicable 
to the first type of agreement men- 
tioned above—where the payments 
actually do represent the purchase 
price paid for the estate’s share in 
the firm’s capital and physical assets. 
In effect, the income is paid to’ the 
surviving partners and by them to 
the estate in return for the decedent’s 
investment in the firm. As a matter 
of fact, however, the capital invest- 
ment in most law partnerships is rel- 
atively unimportant, and the agree- 
ment for post-death payments is 
usually not of this type. 

The object of agreements of the 
second type is to avoid the complica- 
tions and accounting incidental to an 
allocation of fees to determine the 
portion attributable to services per- 
formed before the partner’s death. 
Under the agreement the decedent’s 
estate receives for a limited period a 
stipulated percentage of post-death 
collections, e.g., one-half of his life- 
time percentage for one year after 
death, This is in lieu of the decedent's 
actual share of the portion of each 
fee allocable to pre-deaih services. In 
the absence of agreement the estate 
receives its actual share of the firm’s 
pre-death earnings. This income, rep- 
resenting the decedent’s own earn- 
ings, is of course taxed to his estate, 
not to the surviving partners. The 
agreement for a sharing of post-death 
income merely provides a formula or 
short cut method of allocation, and 
there would appear to be no basis for 
a different result. 


The Tax Court would probably 
hold otherwise. In Raymond S. Wil- 
kins, 7 T.C. 519, the payments to be 
made to the estate of the deceased 
partner were intended to provide “a 
convenient rule of thumb” for ascer- 
taining the decedent’s share of 
earned but uncollected fees. The sur- 
viving partners were treated as hav- 
ing purchased for cash the decedent’s 
share of the accounts receivable. The 
result was to tax them on the entire 
post-death partnership income with- 
out deduction for the amounts paid 
to the estate. These payments were 
recoverable of course as the cost ba- 
sis of any pre-death earnings shown to 
have been actually collected during 
the taxable year, but this required the 
very allocation and accounting which 
the agreement was designed to avoid 
and the taxpayer was not in a posi- 
tion to offer the necessary proof. The 
case may be distinguishable from the 
typical situation of the second type 
since the post-death payments were 
fixed in amount as of the date of 
death, being measured by the dece- 
dent’s share of pre-death income; but 
the theory of a purchase of accounts 
receivable would appear to be equal- 
ly applicable where the “purchase 
price” *is a share of the firm’s post- 
death income. Incidentally the Wil- 
kins case presumably resulted in tax- 
ing both the survivors and the estate, 
since the latter was undoubtedly tax- 
able under Section 126 on the pro- 
ceeds received in liquidation of an 
item of income due the decedent. 
The third type of agreement was 
involved in Charles F. Coates, 7 T.C. 
125. The agreement provided that 
the estate of a deceased partner 
should continue for a period of five 
years after death to draw a stipulated 
percentage of the firm’s net earnings. 
The accounting between the firm 
and the estate in respect of the de- 
cedent’s capital account and interest 
in work in process was otherwise pro- 
vided for, and the five year share of 
earnings could hardly be considered 
as the purchase price of any interest 
belonging to the decedent. The court 
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characterized the payments as ‘“‘mu- 
tual insurance” and quite properly 
overruled the Commissioner’s con- 
tention that they should be taxed to 
the surviving partners. 

The trouble arises in agreements 
of the second type—the Wilkins sit- 
uation—where the survivors are taxed 
on the theory that they have pur- 
chased accounts receivable. The 
Treasury recognizes this difficulty 
and has proposed a statutory amend- 
ment applicable to personal service 
partnerships. Quoting from Under 
Secretary Wiggins’ letter of February 
26, 1948 to the Ways and Means 
Committee (Recommendaton 10): 

It is recommended 


that in cases 


where, under the terms of a partner- 
ship agreement, the surviving partners 
for a period of time pay to the estate 
or beneficiary of a deceased partner 
a share in the partnership income, 
such payments shall not be included 
in the taxable income of the surviving 
partners .... 
Such a statute would presumably 
leave the favorable result in the 
Coates case undisturbed and would 
nullify the “purchase of accounts re- 
ceivable” theory of the Wilkins case. 
The letter refers to payments made 
“under the terms of the partnership 
agreement” and may contemplate ex- 
cluding from the operation of the 
statute arrangements made between 
the survivors and the estate after the 
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Bar Fails in Efforts To Block 
“Bi-Partisan Arrangement” 

as to New York Judges 

®" The Association of the Bar of the 
City of New York failed in its valiant 
effort, reported in our April issue 
(page 333), to block judicial selec- 
tion by what it called “bi-partisan 
arrangement”, involving the creation 
of an additional county judge in 
Bronx County, New York City, “with 
no authoritative finding of the need” 
therefor. The history of the matter is 
that one of the three county judges 
in Bronx County died, and Governor 
Thomas E. Dewey appointed a Re- 
publican organization lawyer of fair 
qualifications, Samuel B. Joseph, to 
fill the vacancy. His election for a 
full term was naturally desired by the 
Governor and members of his party; 
as a party nominee he could not be 
elected in Bronx County, which has 
been strongly Democratic, with re- 
cent manifestations of majority sup- 
port for Henry Wallace and the 
Communist-controlled American La- 
bor Party. In the closing days of the 


recent legislative session, a bill to add 
a fourth and unneeded county judge 
went, as the New York Herald Trib- 
une said, “whooping through the 
legislature”. It was well understood 
that if this bill were signed, Judge 
Joseph would be nominated by the 
Democrats and the Republicans and 
the two parties would nominate for 
the new post whoever was selected by. 
Edward J. Flynn’s Democratic or- 
ganization. 

The Association of the Bar pro- 
tested the “deal” (34 A.B.A.J. 333) 
and appointed a strong committee 
to carry its protest to Governor 
Dewey: Paul Windels, Chairman, 
George W. Alger, Arthur A. Ballan- 
tine, C. C. Burlingham, Julius Henry 
Cohen, Jackson A. Dykman, Charles 
E. Hughes, Jr., Samuel Seabury, 
Whitney N. Seymour, Kenneth M. 
Spence, Allen Wardwell, Bethuel M. 
Webster, Ignatius M. Wilkinson. The 
press of the city joined in the protest; 
the State Judicial Council was silent; 
a few subservient civic organizations 
in the Bronx favored the additional 
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partner’s death. The payments must 
represent a “share in the partnership 
income” and might not touch pay- 
ments to the estate in lump sum or 
pre-determined amount (as in the 
Wilkins case). It remains to be seen 
whether the statute as actually sub- 
mitted will be broad enough to cover 
these points. 

The foregoing analysis is based in 
large part on a report by Mark H. 
Johnson, Chairman of the Commit- 
tee on Taxation of Partnerships, sub- 
mitted at the meeting of Council 
members and committee chairmen of 
the Section of Taxation held at 
Washington on March 20 and 21. 
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judges although the statistics of ju- 
dicial work refuted the need. 

“Practical” political considerations 
prevailed; the Bar and the news- 
papers were powerless. The Gov- 
ernor signed the bill, and the “bi- 
partisan arrangement” will doubtless 
be fulfilled, with little or no consulta-’ 
tion of the Bar Associations. Possible 
public advantage may be that two 
lawyers of fair qualifications but 
chosen for their service to their re- 
spective party organizations will be 
elected to the Bronx County Court, 
and danger of electing a follower 
of the American Labor Party line is 
averted. At the same time, the inci- 
dent illustrates circumstances under 
which efforts for improved judicial 
selection come to naught when they 
tilt against political motivations. “Bi- 
partisan arrangements” have, under 
the elective system in New York, 
been at times the means of placing 
or retaining judges of pre-eminent 
qualifications on the bench. 

Governor Dewey vetoed, with Bar 
Association support, a bill which 
slipped through the legislature to 
abolish as unneeded the State Judi- 
cial Council. Although the Council 
has hardly fulfilled the high hopes 
with which it was created, the organ- 
ized Bar generally felt that its aboli- 
tion would be a backward step. 
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Kentucky State Bar 
Holds Well-Attended Sessions 


®" More than 700 members registered 
for the 1948 annual meeting of the 
Kentucky State Bar Association in 
Louisville on April | and 2. 


Barton Leach, Professor of Law in 
the Harvard Law School, was the 
principal speaker at the dinner on 
the first night. Other speakers during 
the sessions were: Porter Sims, Chief 
Justice of the Court of Appeals of 
Kentucky; Ellis Sutton, formerly Di- 
rector of the Division of Income 
Taxation of Kentucky: Frederick H. 
Osborn, Deputy United States Dele- 
gate to the United Nations Atomic 
Energy Commission; Robert N. Mil- 
ler, of Washington, D. C.; David D. 
Findling, Associate General Counsel 
of the National Labor Relations 
Robert K. Cullen, Official 
Statute Reviser of Kentucky; Robert 
P. Hobson, of Louisville; and A. E. 
Funk, Attorney General of Kentucky. 

On March 31 the Louisville Bar 
Association sponsored a “gridiron 
quiz” program with a panel of experts 
consisting of two United States Dis- 
trict Court judges, one judge of the 
United States Circuit Court of Ap- 
peals, two judges of the State’s high- 
est appellate Court, and the present 
and past Attorneys General of the 
State. 


Board; 
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George S. Wilson, Jr., of Owens- 
boro, was installed as President for 
the ensuing year, by the action of 
the Board of Commissioners of the 
State Bar. Joseph D. Harkins, of 
Prestonsburg, was named as Presi- 
dent Elect. Others who took office 
were Marcus C. Redwine, of Win- 
chester, Vice President; and Samuel 
M. Rosenstein, of Louisville, and 
Henry H. Harned, of Frankfort, re- 
elected as Secretary and Treasurer, 
respectively. 


Award to St. Louis for 
‘Public Interest'’ Radio Program 


= “Wake Up, St. Louis”, a 30-minute 
weekly radio program broadcast over 
KXOK in St. Louis under the joint 
presentation of the Bar Association 
of St. Louis and the St. Louis Junior 
Chamber of Commerce, has won the 
1947 Variety award for “responsibilty 
to the community” in that magazine’s 
15th annual Survey of Show-Manage- 
ment. Competition for the Variety 
awards, which are presented in seven 
categories, is open to all radio 
stations in the United States. 

The present’ honor is the third to 
come to this program since its in- 
ception in November, 1946, At the 
Cleveland Annual Meeting in 1947, 
it was awarded the American Bai 
Association citation as the nation’s 
outstanding local public-interest pro- 
gram. The Missouri State Junior 
Chamber of Commerce has also pre- 
sented an award to the station for the 
program. 

“Wake Up, St. Louis’, which is 
heard every Tuesday night from 9:30 
to 10 o’clock over KXOK, is a pro- 
gram of panel-type discussion, with 
Bruce Barrington, the station’s news 
editor, as moderator. Each week a 
member of the Bar Association of 
St. Louis, a member of the St. Louis 
Junior Chamber of Commerce, and 
one or two other persons well in- 
formed on the subject under discus- 
sion, take part. Some of the topics 
which have been vigorously discussed 
are: ‘Would St. Louis Benefit by the 
Formation of a Citizens’ Labor-Man- 
agement Committee?”, “Should the 


Santa Fe Railroad Be Permitted To 
Enter St. Louis?”’, “Does St. Louis 
Have an Adequate Youth Program?”, 
“Is St. Louis Radio Operating in the 
Public Interest?”’, “Should the Par- 
ents of Juvenile Delinquents Be 
Punished?”, ‘Should Married Wom- 
en Be Employed as Teachers in 
the St. Louis Public Schools?” and 
“Should Labor Unions Operate Co 
operatives?” 

During the past year C. Willard 
Max was Chairman of the Radio 
Committee of the Bar Association of 
St. Louis. This year the Chairman 
is John R. Stockham. 


Law Schools of Latin 

America To Be Surveyed 

= A survey of the curricula, equip 
ment and personnel qualifications of 
the law schools of Latin America will 
be undertaken this summer by Dean 
Claude Horack, of the Duke Uni- 
versity School of Law, under the 
sponsorship of the Section of Legal 
Education of the Inter-American Bar 
Association. 

Dean Horack will retire this spring 
from his position at Duke and will 
leave about June | for a year’s trip 
through Central and South America. 
The survey will be made with a view 
to promoting an interchange of cred 
its for work done by law students 
throughout this hemisphere. In view 
of the large number of veterans who 
are now studying in universities in 
the Latin 
\mericans who are in schools in the 
United States, it is believed that the 
project will be an important step to- 
ward better understanding and co- 
operation among the nations of this 
hemisphere. Dean Horack is well 
known to lawyers for outstanding 
work in connection with the accredi- 
tation of law schools for the Ameri- 
can Bar Association. 

The Colegio de Abogados de Gua- 
temala has recently been admitted to 
membership in the Inter-American 
Bar Association. This organization is 
an integrated national association of 
lawyers of Guatemala and includes 
all registered attorneys of the country. 
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Letters to the Editors 


Urges That Restoration of 

Inns of Court Should Be Deferred 

To the Editors: 

(he brochure regarding restoration 
of the Inns of Court, etc., London, 
England, by contributions from 
American lawyers was criticized by 
Association Member Malcolm W. 
Martin, of St. Louis, in the “Letters 
to the Editors” column of your 
March issue, as in poor taste at a 
time when food and clothing are so 
badly needed in England, as else- 
where in Europe; and it was sug- 
gested that we, as an Association, 
now do something toward relief of 
human suffering, rather than in res- 
toration of an historic monument, 
and in promotion of good-will be- 
tween British lawyers, the American 
Bar, and the peoples of our two 
vreat nations. 

I agree with Mr. Martin, based 
upon experience from 1942-45 in 
England with the 8th Air Force, and 
a return business visit there in 1946, 
that this project should be tempo- 
rarily deferred. The food shortage 
in England is appalling. Building 
monuments now is ridiculous to any 
thinking person who has lived or 
visited there in recent years. I send 
packages each month to England and 
Germany, and some are to people of 
considerable means, measured in 
dollars or pounds—but who have 
little food. The English people are 
hungry—rich and poor, alike. I had 
a visit in New York last week with 
an English business associate, just 
arrived here, who related that the 
situation was growing even more 
prave, 

Even if the Association collects 
the funds, restoration cannot occur 
until the problems of housing and 
industrial rehabilitation are solved. 
I believe you will find upon investi- 
gation that English law does not 
now allow such construction and use 


{ 


of critical materials. I suggest that 
our Special Committee visit London 
for a month this summer. This will 
afford ample opportunity to sample 
the rationed English diet. Then the 
Committee will surely recommend 
to us that historic monuments can 
wait, while we do our bit to help 
feed and clothe a nearly starving 
England—and Europe. The restora- 
tion project is certainly a worthy 
one—but not NOW! 
LAURENCE C, GRAM 

West Allis, Wisconsin 


Judge Atwell'’s Personal Observation 
of Lawyers and Courts in Russia 


To the Editors: 


I have enjoyed reading, in the March 
JouRNAL, (page 191), your article 
concerning Soviet Communism and 
its effect upon lawyers. 

It deals largely with the situation 
in Bulgaria. When I was in Russia 
a few years ago, I visited the different 
Courts and witnessed them in action. 
There accompanied me a_ very 
gracious and efficient Russian guide 
who translated for me the proceed- 
ings in those Courts, in an undertone, 
as the proceeding went forward. 

There was no place for the lawyer 
in that procedure. He had such rights 
as were given him on the instant 
and his tribe was extremely small. 
What he said, if anything, and if at 
all present, was upon invitation. His 
office, poorly furnished and staffed, 
was in the same building as that 
occupied by the Courts. His library 
was nil. Of course, that which 
had theretofore been adjudicated 
was no longer the law. Such written 
law as appeared was ca'led “ordi- 
nance,” and might be made on the 
instant. 

These words sound rather harsh 
when attempting to describe that 
great profession which has had such 
a large place in our own country, 


and which has been so_ highly 
regarded, both as to standing and 
as to accomplishment. But, I do not 
believe the description is even com- 
plete enough. One must visit Moscow 
and St. Petersburg, or some of the 
other Russian cities and witness and 
discover for himself the lack of any 
encouragement, or receptive glad- 
ness, or place, for the lawyer. 
WILLIAM B. ATWELL 


United States District Judge 
Dallas, Texas 


*“Unrealistic’’ To Disapprove 
Representation of Lawyers by Unions? 
To the Editors: 

In your March issue (page 225) you 
viewed with some concern the recent 
action of the National Labor Re- 
lations Board in ordering a bargain- 
ing unit election by attorneys 
employed by a casualty company at 
from $1500 to $3000 per year. You 
referred to the well-known principle 
that the relationship of attorney and 
client is a personal and judiciary one. 

The same issue carried Opinion 
No. 275 of the Professional Ethics 
Committee declaring it to be im- 
proper for lawyers to join labor 
unions. This declaration was based 
on the same principle of personal 
relationship; it held that if a union 
were allowed to intervene between 
attorney and client the close relation- 
ship which should exist would be 
violated. 

It seems to me that such dis- 
approval of lawyers’ affiliating them- 
selves with unions is wholly unreal- 
istic and not in accord with social 
and economic conditions of the 
profession. It overlooks the fact that 
the legal profession is no longer the 
simple occupation of individual 
attorneys sought out and selected by 
individual clients on the basis of 
their professional qualifications. In 
urban areas the profession has be- 
come less and less personal, and 
more and more commercial in 
nature. Certain law firms are quite 
literally law factories; they hire 
young lawyers as employees, treat 
them as such, and terminate the 
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relationship whenever they see fit. 
Corporations and the federal govern- 
ment employ attorneys in the same 
manner, and hire them through the 
same channels, as other employees. 

It is also true that the number of 
younger lawyers just out of law 
school or entering the profession is 
much larger than the number of 
paid legal positions available; that 
is one reason why law firms can hire 
law clerks at $50 per month, or 
insurance companies can hire ad- 
justers at little more than that. To 
compare the status of a younger 
lawyer circumstances 


under such 


with that of an older practitioner 


in a small town to whom well-to-do 


merchants and farmers of the com- 
munity come for advice on their 
business and 
absurd. 

Why, then, should attorney-em- 
ployees not be allowed to organize 
and bargain collectively? Why should 
a young attorney be denied the 
rights enjoyed by steam fitters, hod 
carriers, miners, and carpenters? Is 
membership in a 


personal affairs, is 


profession so 
greatly to be desired in itself that its 
younger members should be rele- 
gated to the $50 per month employee 
status? Is membership in the Bar 
simply a genteel way for a young 
lawyer to starve? Of course, a stock 
answer is that any young attorney 








has the right to enter practice for 
himself if he wishes, and this is 
undeniably true. But in the early 
years of one’s professional career 
one’s income is irregular, uncertain, 
and small, and for personal reasons 
a young lawyer may find it neces- 
sary to take a paying job. Is he to be 
penalized because the paying job 
which he takes is in his own field ot 
the law other than in some other 
field? Whether by design or not, the 
prohibition of organization of young 
lawyers for bargaining purposes 
lends encouragement to exploitation 
of young lawyers who must make 
their livings some way. 
EMMET V, MITTLEBEELER 

Louisville, Kentucky 
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Nominating Petitions 





Connecticut 

The undersigned hereby nominate 
Cyril Coleman, of Hartford, for the 
office of State Delegate for and from 
the State of Connecticut to be elected 
in 1948 for a three-year term begin- 
ning at the adjournment of the 1948 
annual meeting: 

Philo C. Calhoun, John C. Thomp- 
son, Daniel F. Wheeler, Charles R. 
Covert, J. Kenneth Bradley, Wil- 
liam Reeves, Huntley Stone and 
Dwight F. Fanton, of Bridgeport; 

Charles Wells Gross, F. W. Cole, 
Hugh M. Alcorn, Joseph P. Cooney, 
Joseph M. Freedman, Joseph F. 
Berry, Lawrence A. Howard, Julius 
G. Day, Jr., and John C. Parsons, of 
Hartford; 

James E. Wheeler, Arthur W. 
Chambers, Thomas A. Grimes, 
Frank E. Callahan, Richard H. 
Bowerman, William B. Gumbart, 
Mary E. Manchester and Charles E. 
Clark, of New Haven. 


Mississippi 

The undersigned hereby nominate 
John C. Satterfield, of Jackson, for 
the office of State Delegate for and 
from the State of Mississippi to be 
elected in 1948 for a three-year term 
beginning at the adjournment of the 
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1948 annual meeting: 

Thomas Fite Paine, of Aberdeen; 

V. B. Montgomery, of Belzoni; 

Edward C. Tonsmeire, Jr., of 
Biloxi; 

Lloyd G. Spivey, of Canton; 

Tom T. Ross, of Clarksdale; 

E. L. Dent, of Collins; 

Lee D. Hall, of Columbia; 

W. C. Adams, of Corinth; 

Everette G. Truly, Jr., of Fayette; 

Fred A. Anderson, Jr., of Gloster; 

Webb M. Mize, of Gulfport; 

W. S. Henley, of Hazelhurst; 

J. Morgan Stevens, Garner W. 
Green, Sr., W. Calvin Wells, III, 
Forrest B. Jackson and Ross R. 
Barnett, of Jackson; 

James T. Crawley, of Kosciusko; 

Eugene Thompson, of Marks; 

Gibson B. Witherspoon, of Meri- 
dian; 

G. H. Brandon, of Natchez; 

Tally D. Riddell, of Quitman; 

Walter Sillers, Jr., of Rosedale; 
Guy W. Mitchell, Jr., of Tupelo; 
Maxwell Bramlette, of Woodville. 


Mississippi 

The undersigned hereby nominate 
Phil Stone, of Oxford, for the office 
of State Delegate for and from the 
State of Mississippi to be elected in 





1948 for a three-year term beginning 
at the adjournment of the 1948 an- 
nual meeting: 

Lee D. Hall, Charles C, Hairston 
and Henry Mounger,of Columbia; 

W. C. Sweat, of Corinth; 

Aubrey Hillard Bell and Hardy 
Lott, of Greenwood 

Rufus Creekmore, G. W. Green, 
Jr. W. V. Ludlan, Jr., Reynolds 
Cheney, G. Garland Lyell, W. E. 
Morse and J. Morgan Stevens, of 
Jackson; 

David E. Crawley, Jr., and D. H. 
Glass, of Kosciusko; 

W. S. Welch and David C. Welch, 
of Laurel; 

R. E. Wilbourn, R. G. Lord, Jr., 
J. C. Wilbourn, V. W. Gilbert and 
Lester Wills, of Meridian; 

Robert J. Farley, of University; 

J. F. Barbour, Jr., and M. H. Bar- 
bour, of Yazoo City. 


Texas 


The undersigned hereby nominate 
Thomas Marshall, of Corpus Christi, 
for the office of State Delegate for 
and from the State of Texas to be 
elected in 1948 for a three-year term 
beginning at the adjournment of the 
1948 annual meeting: 

B. D. Tarlton, Henri L. Warren, 
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Hayden W. Head, Jack K. Pedigo, 
5. E. Dyer, W. M. Lewright, J. R. 
Sorrell, F. M. Kemp, Cecil E. Burney, 
L. M. Fischer, Carson Glass, Cullen 
W. Briggs, Farwell D. Smith, John 
D. Hyde, Harry M. Carroll, Charles 
H. Clark, C. B. Neel, O. E. Cannon, 
Cc. O. Hamlin, I. M. Singer, William 
IF. Wallace, Jr., Clifford Swearingen, 
john C. North, Jr., and Allen Wood, 
of Corpus Christi; 


William Flournoy, of El Paso. 


Continued from page 355) 
experience before going to the legal 
staff of a government department or 
bureau? What legal specialties have 
the greatest usefulness? What are 
legal departments of corporations 
like? (Starting with such questions 
we explore the whole nature of legal 
practice). What is practice like dur- 
ing the first years in a large firm? 
What will my if I go 
into business from law school as 
compared with general legal prac- 
tice? Is it worth while to serve a 
clerkship with a judge? What of the 
West Coast or South, as compared 
to the East Coast or the Middle West, 
as a place to start? Should I go back 
home and go into politics or try to 
make money in Chicago, Los An- 
geles, or New York? This kind of 
thinking is a necessary preliminary 
to making a first application for 
work. Also, the law student wants 
information concerning businesses 
which will welcome him because of 
his legal training—he wants to know 
what banks, trust companies, title 
companies, insurance companies, of- 
fer special opportunities, what in- 
dustrial concerns are recognizing the 
value of legal training for executives. 
We have had to try to give right 
answers to these questions and many 
more. 

Much has been done at the school 
to open the mind, to help in resolv- 
ing some basic points; for instance, 
in helping students to decide the 
general locality for beginning. But 


future be 


Washington 

The undersigned hereby nominate 
Robin V. Welts, of Mt. Vernon, for 
the office of State Delegate for and 
from the State of Washington to be 
elected in 1948 for a three-year term 
beginning at the adjournment of the 
1948 annual meeting: 

George McCush, Harold Lant, 
Walter F. Fisher, Bert Kale and 
J. W. Kindail, of Bellingham; 

O. D. Anderson, Clarence J. Cole- 


the actual decision of exactly where 
and how to begin comes only after 
the student has made his own can- 
vass, talked to many employers, and 
acquired for himself a feeling for 
what will suit his nature best and 
allow him the maximum use of his 
potentialities. 


The Educational Value of 
Job-Hunting in the Field 


We think it is a mistake, except in 
rare cases, for any graduate to fail to 
go through this process of talking 
with a variety of employers. It is a 
very beneficial part of his education 
in life, providing an opportunity 
which he may not have again for 
years to explore for himself the vari- 
ous types of practice and to get an 
initial acquaintance with many law- 
yers or businessmen. Once having 
chosen his locality, the job-hunter 
takes the job of hunting as a real 
chance to make assessments of the 
world of action, to find that place 
which seems to be for him. Even 
when members of firms come to the 
School to interview students, the 
actual decision of employment is 
most frequently postponed until the 
student has the further benefit of 
seeing not only that firm’s offices 
and meeting its members, but also 
of calling upon other offices to en- 
large his understanding and crystal- 
lize his desires and judgment. 

The matter of interviewing at the 
School is one of the placement 
offices’s principal services. The main 
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man, Frank L. Cooper and J. A. 
Coleman, of Everett; 

Alfred McBee, of Mt. Vernon; 

Otto B. Rupp, Clinton H. Hart- 
son, James W. Hodson, Stuart D. 
Barker, Robert M. Jones, Henry EI- 
liott, Herbert S. Little and Ray- 
mond D. Ogden, of Seattle; 

Richard $. Munter, Hart Snyder, 
Joseph L. Thomas, T. T. Grant, 
C. D. Randall, John MacGillivray 
and Lester Edge, of Spokane. 


Placement of Law Graduates 


problem, of course, is in the selection 
of students to be interviewed; and 
this depends upon the extent of our 
acquaintance the students. 
Most representatives of firms, in com- 
ing to the School, leave the schedul- 
ing of interviews entirely in our 
hands. The employers come for a 
day or two days at mos*, and so can 
interview only a dozen or fifteen 
men, Sometimes their time limits 
them to two or three interviews only. 
Rather complete card records aid 
greatly in sorting out men, but a 
placement officer doing his job 
properly must personally know the 
students well enough to make his 
selections from a solid understand- 
ing of qualifications, bents and per- 
sonality. 


with 


From the paper record Mr. X 
would seem to fit the firm’s require- 
ments; but the school official knows 
that X wants to work in a smaller 
firm, and he feels that X would be 
much happier doing so. Hence, he 
does not call him for the interview. 
Or he knows that Mr. Y, also ap- 
parently well qualified, has political 
ambitions which would not be fos- 
tered if he was working with the par- 
ticular law firm. He calls Y in; 
they hash over the opening; and Y 
makes the decision as to whether 
he wishes to have the interview or 
not. No half measures are satisfac- 
tory. We must treat every man as 
unique, realistically; any attempt at 
impersonal placement is wasted ef- 
fort. We are dealing always with 
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Placement of Law Graduates 


John and Joe, never with a unit on 
a punch card. 

In the course of a year many letters 
are received by the Dean and the ad- 
ministration, and by law professors, 
asking the school to send candidates 
for jobs to law firms, corporate legal 
departments, judges, government 
bureaus, etc. Each must be handled 
with expert care and recommenda- 
tions made only on thorough knowl- 
edge of the student’s qualifications 
for the particular opening. 


Real Need for Well-Trained Lawyers 
in the Smaller Cities and Towns 


Lawyers throughout the country 
agree that there is a real need for 
well-trained lawyers in the smaller 
cities and towns, especially in the 
South, Southwest and West. They 
cite many instances of considerable 
professional accomplishment in rural 
areas, Ti.e Bar of the country, as a 
whole, will be strengthened by an in- 


Liberty, Laughter and the Law 


(Continued from page 363) 
executive branch; but, on the con- 
trary, he was a fearsome, parasitic, 
trembling and dishonest Nazi official. 


The Leaven of Laughter 
Might Accomplish Much 
The Nazis were students of history 
and the humanities, and therefore 
knew that jests and laughter often 
. saved man from the tyranny of 
false gods, from Mrs. Grundy on the 
one hand and Don Juan on the other, 
from blind romanticism and crass 
realism and all those batteries of isms 
which he loves to construct for his own 
discomfiture. 


Mr. Justice Douglas, who wrote 
the prevailing opinion in Hannegan 
v. Esquire in 1946 said this: 


Under our system of government 
there is an accommodation for the 
widest varieties of tastes and ideas. 
What is good literature, what has 
educational value, what is refined 
public information, what is good art, 
varies with individuals as it does from, 
one generation to another. There 
doubtless would be a contrariety of 
views concerning Cervantes’ Don 
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flux of recent law graduates to the 
small towns. Basically, however, the 
small town offers this reward only 
after an initial struggle of consider- 
able difficulty. The graduates’ im- 
mediate challenge is to find sufficient 
work to insure self-support and the 
establishment of an office and library. 
The process is a slow one; even to- 
day it cannot be hurried. For the 
adventuresome man who makes this 
investment, there are opportunities 
for great professional success and 
community leadership. 

For those men suited for country 
practice, the philosophy of approach 
is “Seek and ye shall find”. The 
guides to this search lie in surveys 
prepared by the American and State 
Bar Associations, which analyze the 
present staffing of communities and 
thus indicate the best economic pos- 
sibilities for a pioneer practice. We 
are constantly accumulating infor- 
mation which will supplement these 
surveys and which will give the stu- 


Quioxote, Shakespeare’s Venus and 
Adonis, or Zola’s Nana. But a require- 
ment that literature or art conform 
to some norm, prescribed by an official 
smacks of an ideology foreign to our 
system. 

We thoroughly agree with Martin 
Armstrong, whose views we now par- 
aphrase loosely. If we could laugh 
in the family circle, in our immedi- 
ate neighborhoods, in our civic or- 
ganizations and legislative bodies (we 
refer—not to meaningless laughter 
but to the laughter that leavens); if 
we could laugh “‘municipally, region- 
ally, nationally, internationally, what 
might not the force of laughter 
achieve? For laughter compels broth- 
erhood.” Carlyle once affirmed that 

No man who has once heartily and 
wholly laughed can be altogether 
irreclaimably bad. How much lies in 
laughter!—the cipher key wherewith 
we decipher the whole man. 


The Most Salutary Laughter 
Is at Ourselves 


However, the most salutary of all 
laughter is the laughter which we 


dent a basis for assessment. We have 
knowledge of many cities and towns 
which are recommended by lawyers 
practicing in their regions, we have 
found openings through local Bar 
Associations, The small towns offer 
a vast field of exploration which is 
being developed. 

The Harvard Law School, like 
every other law school, wants to serve 
the Bar of the country and the pub- 
lic as well, by furnishing lawyers and 
legally trained men qualified for and 
suited by temperament and ambition 
for the jobs open. We want to do 
this in a skillful and scientific way, 
and we want our graduates promptly 
and soundly absorbed into the pro- 
fession and the life and work of the 
communities into which they go. It 
is a part of our contribution to the 
post-war adjustments against inse- 
curity and defeatism. The univer- 
sities, colleges, and law schools, and 
their alumni, are very sensible of 
their part in this process. 


laugh at ourselves, for this kind of 
laughter means always that we have 
laid bare and discarded some weak- 
ness, some power of injustice in our- 
selves. A vain man, a frightened man, 
a bigoted man, or an angry man, can- 
not laugh at himself or be laughed 
at; but the man who can laugh at 
himself or be laughed at, has taken 
another step towards the more per- 
fect sanity which brings peace on 
earth and good will toward man. 
When the right to laugh exists, it is 
good for us on occasions to be 
laughed at. 

Few men ever distinguished them- 
selves who could not bear to be 
laughed at. But that is only the first 
step in the cure. The cure cannot be 
completed unless we ourselves join 
in the laughter. We human beings 
must join in the laughter, whether 
we be the humblest and most incon- 
spicuous citizen in the land, or 
whether we be the President of the 
United States, or a member of the Su- 
preme Court of the United States, or 
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a Justice of the Peace in a small com- 
munity in Texas, like the one in- 
volved in Craig v. Harney, decided 
by the Supreme Court in May of 
1947. 

As it is with men, so it is the same 
with nations. The laughter in the 
conference rooms and halls of the 
United Nations, whether it occurs in 
New York, London, Paris or Moscow, 
will not be serviceable if the laughter 
does not compel each nation to join 


(Continued from page 367) 

In Appeals of Kliks, 158 Ore. 669, 
76 Pac. (2d) 974, Judge Rossman set 
forth a penetrating analysis of the 
meaning of “true cash value” as dis- 
tinguished from other values—mar- 
ket, liquidating, intrinsic, sound, 
speculative, teardown, etc. This opin- 
ion seems to be relied upon exten- 
sively by assessors throughout the 
country. 

The troublesome problem as to 
whether a defrauded purchaser of 
property is limited in damages only 
to his out-of-pocket loss or is entitled 
to a “benefit-of-the-bargain” gain was 
convincingly discussed by him in Sel- 
man Vv, Shirley, 161 Ore. 582, 85 Pac. 
(2d) 384, 91 Pac. (2d) 312, 124 
\.L.R. 1, which established in Ore- 
gon the “benefit-of-the-bargain” rule. 


Judge Rossman's Attitude Toward 
the Rule of Stare Decisis 

One who reads Judge Rossman’s 
opinions will form an impression 
that he does not have as tender re- 
gard for the doctrine of stare decisis 
as do some other judges. His views 
were set forth extensively in State v. 
Archer, 144 Ore. 309, 24 Pac. (2d) 5. 
The majority of the Court held, 
largely because of its prior decisions, 
that an appeal in a criminal case 
must be dismissed unless the defend- 
ant not only files his notice of appeal 
with, but serves it upon, the County 
Clerk. Vigorously dissenting with 
the concurrences of two other Jus- 
tices, Judge Rossman urged that the 
prior decisions be overruled. An- 
swering the majority contention that 


in the laugh against itself just as soon 
as it has been shown to have wan- 
dered from the path of humanity and 
justice. 


The Serious Humor of Riddles 
from Two Old Jest Books 


From two old jest books, one of 
which was published in 1614 under 
the title of Antient Drolleries, we 
have culled these riddles which re- 
flect the humor, the serious humor, 


the matter was for the legislature 
and not for the Court, he said: 

We are the ones who placed upon 
the statute its present interpretation, 
and we are the ones who should 
remove it. 

Another of his opinions, in which 
the whole Court concurred, over- 
ruled many previous decisions up- 
setting tax titles. When the method 
of tax foreclosure had been changed 
by statute from an administrative to 
a judicial proceeding, the momen- 
tum of the earlier decisions was such 
that tax titles continued to be invali- 
dated for reasons unsupportable un- 
der the new procedure. When the 
Court finally discovered its error, it 
felt that since property rights were 
involved, the earlier decisions should 
not be overruled. In National Surety 
Corporation v. Smith, 168 Ore. 265, 
114 Pac. (2d) 118, 123 Pac. (2d) 203, 
Judge Rossman in a specially con- 
curring opinion that disagreed with 
the majority argued that the prior 
decisions should be overruled. Fi- 
nally, in Linn County v. Rozelle, 177 
Ore. 245, 162 Pac. (2d) 150, he ren- 
dered the opinion of the Court in 
which this was done. A result is that 
tax titles, instead of being univer- 
sally rejected by attorneys, are now 
generally accepted. 


Many-Sided Work for the Profession 
and the Public 

Judge Rossman became « member of 
our Association in 1928, the year 
after his elevation to the Supreme 
Court. He has served it in many 
capacities, as he has also the Oregon 
State Bar. His interest has been in 


Liberty, Laughter and the Law 


of those days: 

What is the honor of the law? An- 
swer: Justice. 

What is the glory of the law? An- 
swer: Mercy. 

What is the force of the law? 
Answer: Obedience. 

What is the best thing in the 
world? Answer: Liberty. 

Where were these observations 
printed? In books of jests designed 
to produce laughter! 


George Rossman 


improving the law and the adminis- 
tration of justice. He has served fo1 
years as an Oregon member of the 
National Conference of Commission- 
ers on Uniform State Laws, and is on 
its Committee on Scope and Pro- 
gram. He is a member of the Execu- 
tive Committee of the National Con- 
ference of Judicial Councils and 
Vice-President of the American Judi- 
cature Society. For many years he 
served his State as Chairman of the 
Governor’s Commitee on Improving 
the Administration of Justice, which 
achieved its dual objects of fostering 
important changes in procedure and 
of giving to its lay members, and 
through them to the public, a favor- 
able impression of the Oregon ju- 
diciary and its functioning. 

In our Association he was the 
Chairman of the Section of Judicial 
Administration, in which capacity he 
was a member of the House of Dele- 
gates. He is a valued member of the 
Advisory Board of the JouRNAL. For 
several years, his principal work has 
been in connection with administra- 
tive law, particularly in the States, 
although as a member of the Admin- 
istrative Law Committee he did val- 
iant work in the three northwestern 
States during the efforts to persuade 
the Congress to enact the McCarran- 
Sumners Bill. He now is Chairman 
of the Section of Administrative Law. 
Elsewhere in this issue are his an- 
nouncement of his notable project 
of an essay competition as to State 
Administrative Law and an editorial 
which comments on the significance 
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George Rossman 


of that contest. At the age of 60 he 
volunteered to and did teach for 
the Oregon State Bar its “refresher 
course” in administrative law, for 
returned lawyer-veterans. 

Judge Rossman’s career in our As- 
sociation “high-lights’” one of its tra- 
ditional aspects. Many distinguished 
judges, federal and State, have been 
outstanding in their work in the 
\ssociation; up to a hundred could 
be mentioned as in that category. 
The Association is vastly in their 
debt for years of service. Yet no 
incumbent judge is made President 
of the Association or Chairman of 
the House of Delegates. The highest 
places and the policy-making posts 
in the legislative processes of the 
Association are traditionally for the 
practising lawyers. Judges like Ross- 
man work tirelessly for the Associa- 
tion but only for the consciousness 
of work well done. 


His Personality and His Services 
to His Community 


Judge Rossman is a towering, Lin- 


Declaratory Actions 


(Continued from page 382) 
will terminate and afford relief from 
the uncertainty, insecurity and con- 
troversy giving rise to the proceeding. 
It follows that when neither of these 
results can be accomplished, the Court 
should decline to render the declara- 
tion prayed.33 
Discretion will be exercised against 
declaratory relief where another rem- 
edy would be more effective or ap- 
propriate under the circumstances.*4 
This does not mean that mere avail- 
ability of another remedy is sufficient 
grounds for refusing relief,®> but that 
another form of remedy will be more 
efficacious.*® Utility, not necessity, 
is the test for the issuance of the dec- 
laration.3? Courts in the exercise of 
their discretion deny declaratory re- 
lief, for example, to determine only 
whether negligence did or did not ex- 
ist—this on the ground that action for 
damages would be more effective be- 
cause all of the controversies would 
be settled, the issues would not be 
tried piecemeal,?® and the declara- 
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colnian figure in any group of men, 
with a marked kindliness and an 
ingrained deference for others’ views 
even when disagreeing with them. 
He has a rugged capacity for hard 
work, arrives at his office at the Court 
before 8 o’clock in the morning, 
takes little time for lunch, and leaves 
about 5 o’clock to spend many of his 
evenings on his opinions or on tasks 
for the organized Bar. His vacation- 
time is largely taken up in attending 
the meetings of the National Con- 
ference of Commissioners on Uni- 
form State Laws and the American 
Bar Association. 

In politics he is a Republican, but 
no one ever mentions or thinks of 
his partisan affiliation in connection 
with his judicial work. His fairness 
and impartiality are attested by law- 
yers and people of all political faiths. 

In 1915 he was married to Miss 
Loretta Showers, a native of Port- 
land. Their home has been in Salem 
since he became a member of the 
Supreme Court. Their congenial 


tory action would serve no useful 
purpose.39 

The pendency of another action is 
a factor properly given consideration 
in the exercise of judicial discretion. 
These questions are to be answered: 
(1) Does the other action involve the 
issues presented in the declaratory 
action? (2) Can the questions be as 
well or better presented in the other 
action? (3) Was the other action filed 
before the declaratory action? If these 
are answered in the affirmative, the 
Courts will exercise their discretion 
to dismiss the declaratory action.*® 

The pendency of a State Court ac- 
tion, for example, by an injured 
party for damages for his personal 
injuries arising out of an automobile 
accident, against an insured motorist, 
will not affect the right of the motor- 
ist’s insurance carrier to maintain a 
declaratory action on the question of 
its coverage of the accident. The 
same is true as to the insured’s right 
to maintain the action. Manifestly, 


“hobby” is collecting art objects for 
their home. 

For nineteen years he was the 
Chairman of the Salem Chapter of 
the American Red Cross. During the 
war he served also on the County 
and State Defense Councils, and took 
an active part in their precautionary 
work. He is the Vice-President of 
the Salem Philharmonic Orchestra. 
His counsel is sought and given con- 
tinually as to philanthropic and com- 
munity activities. 

For his diligence and capacity as 
a jurist and as Chief Justice, his 
progressive leadership of the judicial 
system of his State, his devoted serv- 
ices to the work of our Association 
and the organized Bar, and _ his 
staunch and sturdy qualities as a 
citizen and servant of his community, 
Judge Rossman enjoys the abiding 
respect and the hearty affection of 
his colleagues and co-workers, of the 
lawyers of his State and many other 
States, and of the people of Oregon 
—a great son of the Pacific Northwest. 


the question of insurance coverage is 
not involved in the personal injury 
case, and the issues of the declaratory 
action cannot be settled in it.*! 


Avoidance of ‘‘Gratuitous Interference”’ 
with State Court Litigation 

Out of consideration for the autono- 
my of States and the harmonious 
working together of the Courts of 
concurrent jurisdiction, federal and 
State, the federal Courts in the exer- 
cise of their discretion in declaratory 
proceedings are careful to avoid 





33. Borchard, page 299. 

34. Ibid, pages 302-3. 

35. Franklin Life Ins. Co. v. Johnson, supra; 
Rule 57, F.R.Civ.P.; Sec. 1 of the uniform act. 

36. Borchard, page 299. 

37. Borchard, page 307; 16 Am. Jur. 288, note 
20; 68 A.L.R. 113; Moore, Volume 3, page 3203; 
1 C.J.S. 1023, *‘Actions’’, Sec. 18(5). 

38. Anderson, page 177, note 86. 

39. Pennsylvania Casualty Co. v. Thornton, 61 
F. Supp. 753. 

40. 1 C.J.S. 1029; Anderson, Sec. 55; ‘‘Jurisdic- 
tion of Declaratory Judgment Actions as Affected 
by Pendency of Another Action or Proceeding’, 
135 A.L.R. 934, Annotation; Brillhart v. Excess Ins. 
Co. of America, 316 U. S. 491. 

41. 142 A.L.R. 8, 42, Annotations. 
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“oratuitous interference’ with State 
Court litigation. Where the issues of 
the declaratory action will not be de- 
termined in the pending State Court 
suit, as fully or with equal facility, 
declaratory relief will not be de- 
nied.#? 

In the painstaking opinion of 
Judge Murrah in one of the Tenth 
Circuit’s most recent decisions in this 
field (Franklin Life Ins. Co. v. John- 
son, 157 F. (2d) 653), the whole ques- 
tion of the effect of the pendency of 
action upon the discretion to be ex- 
ercised in entertaining the declara- 
tory action is exhaustively probed, 
with extensive citation of authority. 
A number of important principles 
are pointed out: 


(1) A declaratory action, if other- 
wise appropriate, should not be dis- 
missed merely because another remedy 
is available. 

(2) Before dismissing a declaratory 
action because of pending proceed- 
ings in a State Court, the federal 
Court must ascertain whether the 
questions in controversy can better 
be settled in the State Court pro- 
ceedings, or whether there is such a 
plain, adequate and speedy remedy 
afforded in the State Court proceed- 
ings that the declaratory action will 
serve no useful purpose. 

(3) If either of two Courts is to 
be deprived of jurisdiction because 
of pendency of action in the other, 
it must be the Court to which appli- 
cation was last made for relief. 

(4) The “safeguards against ‘pro- 
cedural fencing’ and races for res 
judicata (see Note 51, Yale Law Re- 
view, 511, 515) should not deter the 
Courts from giving full force and 
effect to the purpose of the Declara- 
tory Judgment Act”. 

(5) It is not a basis for discretion- 
ary denial of declaratory relief against 
a party that his interest is dependent 
upon a contingency. 


Advantages and Useful Features 
of Declaratory Actions 


Some of the important advantages 
and useful features of the declaratory 
action are:*% 

(1) Actions at law require that 
there be first a breach of legal rela- 
tions, as they give only redress. And 
one is consequently compelled to 
take a step at his peril, or, as Bor- 
chard colorfully puts it, “To eat the 
suspect to determine whether it be 
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mushroom or toadstool”. ‘The declar- 
atory action avoids this danger. It 
acts preventively, adjudicating legal 
duties and rights before a breach or 
invasion. 

(2) Actions in equity likewise re- 
quire as a prerequisite to a “cause of 
action” that there first be a “wrong” 
committed or hostile activity (except 
in cases like quiet title actions which 
are really declaratory actions). In 
declaratory proceedings, the exist- 
ence of an opposing claim or poten- 
tial adversary, raising doubt, inse- 
curity or peril as to legal rights and 
relations, suffices. 

(3) Equitable actions must fit 
into a rigid mold of antiquated 
forms. If none fit—no remedy. But 
the declaratory action can be applied 
to every type of issue that can arise. 

(4) Equitable relief is subject to 
and hedged in by numerous highly 
technical requirements. The declara- 
tory judgment is not. 

(5) It is not necessary in a declara- 
tory action sounding in equity to 
establish the absence of an adequate 
remedy at law, as it is in a traditional 
equitable action. Indeed, it is not 
required that there be no adequate 
remedy in equity. 

(6) Prospective defendants can in- 
itiate proceedings to remove uncer- 
tainty. 

(7) A person is able to challenge 
the validity or applicability of a 
criminal or penal statute without 
first having to subject himself to its 
penalties. For various reasons the 


injunctive remedy is frequently not 
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available. 

(8) A declaratory action is speedy 
as it is given preference or right of 
advancement on the trial calendar. 
(Rule 57). 

(9) Frequently the facts are stipu- 
lated, which makes for inexpensive as 
well as expeditious trials. 


Comparisons Which Show Practical 
Usefulness for the Procedure 
Comparison of one or two forms of 
equitable remedies will illustrate ad- 
vantages of the declaratory procedure 
in that field. 

Injunction suits require a show- 
ing of the absence of adequate legal 
remedy, or irreparable injury, the 
posting of a bond, and the satisfying 
of many other ancient equitable con- 
ditions, and for other reasons may 
not be practicable or available. De- 
claratory actions require no bond,*4 
no showing of the absence of an ade- 
quate legal remedy*® or of threat of 
irreparable injury,*® no compliance 
with the technicalities of equity prac- 
tice,#7 and can accomplish the same 
result as a suit for injunction when 
the latter would not be available; 
e.g., an injunction to avoid a pen- 
alty under an ordinance requiring a 
license was denied because ordinarily 





42. Ibid; Brillhart v. Excess Ins. Co. of America, 
supra; citations in footnote 36. 

43. ‘The Next Step Beyond Equity—The Declara- 
tory Action’’, footnote 17, supra. 

44.Z & F Assets Realization Corp. v. Hull, 
311 U. S$. 470. 

45. Rule 57, F.R.Civ.P. 

46 Nashville, Chattanooga & St. Louis R. Co. v. 
Wallace, supra. 

47. Tennessee Coal, Iron & R. Co. v. Muscoda 
Local 123, supra. 
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equity will not enjoin enforcement 
of a penal law. Shredded Wheat Co. 
v. City of Elgin, 120 N.E. 248 (IIl.). 
A declaratory action would have met 
the need; a determination as to the 
validity of the ordinance was all that 
was required; public officials do not 
need the coercion of an injunction in 
such a case to compel them to obey. 
Actions for specific performance 
require the contract to be clear and 
free from ambiguity as a condition 
precedent to enforcement. But a de- 
claratory judgment action to con- 
strue does not; few people would 
continue to breach the contract in 
the face of a declaratory judgment as 
to their duty to perform. Advance 
construction is better and more civil- 
ized as a remedy than a suit for dam- 
ages, with the latter’s prerequisite of 
a rupture of legal relations. 
Illustrative of the use of the pro- 
cedure to settle legal relations where 
there is a dispute, danger or uncer- 
tainty but before a breach or disaster 
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occurs, are declaratory actions where 
plaintiff claims: That she is defend- 
ant’s wife which the defendant de- 
nies;48 that the defendant lessee de- 
mands the erection of a three-story, 
fireproof building under a lease (the 
old one having burned), whereas the 
plaintiff lessor maintains he is privi- 
leged to erect a two-story building, 
the new statutory limit for garages;*® 
that a statute requires a heavy license 
fee of billiard parlors in one county 
only—alleged to be unconstitution- 
al;®® that the lessee under a 99-year 
lease has a right to tear down an old 
building and erect and sublet a new 
one, which the lessor denies.5! In 
none of these cases was there a wrong 
or hostile action threatened, but 
plaintiff's security and freedom of ac- 
tion were impaired by the doubt of 
his legal rights and relations. 

Before and after breach, the con- 
struction of contracts of every kind 
and character has been one of the 
most prolific and valuable uses of the 
procedure.5? Every kind of a question 
involving insurance policies has been 
presented for declaration thereon, 
by both insurers and insured.53 

Declaratory judgments have ad- 
judicated whether a contract was 
formed;54 whether a contract was in- 
valid or voidable, such as for fraud, 
usury, violative of constitution, stat- 
ute, ordinance, pubic policy, or being 
made without power or avithority;55 
the validity or invalidity of bonds 
and warrants;5* meaning and effect 
of terms of contracts, as well as 
other written instruments such as 
wills, trusts, etc.57 





48. Henry v. Henry, 144 Atl. 18 (N.J.); Bauman 
v. Bauman, 229 N.Y.S. 833 (validity of Mexican 
divorce). 

49. Girard Trust Co. v. 
140 Atl. 506 (Pa.). 

50. Erwin Billiard Parlor v. Buckner, 300 S.W. 
565 (Tenn.). 

51. Washington-Detroit Theater Co. v. 
229 N.W. 218 (Mich.). 

52. 162 A.L.R. 756, Annotation on ‘‘Application 
of Declaratory judgment Act to Questions in 
Respect to Contracts or Alleged Contracts’. 

53. 142 A.L.R. 8, Annotation; 108 A.L.R. 1005, 
Annotation; ‘'Declaratory Judgments in Liability 
Insurance Cases’’, Insurance Counsel Journal 
(October, 1946), Volume 13, No. 4. 

54. Big Cola Corp. v. World Bottling Co., 
(C.C.A. 6th) 134 F. (2d) 718. 

55. 162 A.L.R. at 763-6. 

56. Ibid, 767-9. 

57. 9 U.L.A. Sections 2 and 3, and cases there- 
under; ‘‘Challenging ‘Penal’ Statutes by Decloro- 


Trembley Motor Co., 
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Before violating a statute or ordi- 
nance to determine its validity or ap- 
plicability to one’s business or status, 
the declaratory judgment has been 
used “to turn on the light” before 
taking a step at one’s peril.5* For ex- 
ample, the declaratory procedure was 
used to determine the constitutional- 
ity of the federal act under the in- 
terstate commerce clause;*® the issues 
as to an electric light company’s 
rights under a franchise ordinance 
the validity of which was ques- 
tioned; the right to construct a fill- 
ing station where a zoning statut 
and ordinance were asserted as pro- 
hibiting it;®! the constitutionality of 
a statute regulating pharmacies, at 
the suit of one denied a license.® “De. 
claratory judgments and orders as to 
the rights, powers, duties and obliga- 
tions of public officers, boards and 
other public authorities have been 
made in many cases’.®8 With the 
great growth of government by ad 
ministrative boards and officials, this 
is a most helpful function of the pro- 
cedure. Caution must be used, how- 
ever, to see that there is a ripened 
justiciable controversy in this type ol 
declaratory action.® 

To avoid insecurity, peril, incur- 
ting penalties, or otherwise “getting 
into hot water” the procedure has 
been used to determine tax problems 
(with the exception of federal taxes 
expressly excluded in the federal 
Act),® issues as to patents and in- 
fringements thereof,®* questions of 
citizenship,** and many others which 
illustrate practical values for the 
procedure. 


tory Action’’, Borchard. 

58. Anderson, Chap. 
Jur. 296. 

59. Currin v. Wallace, 306 U. S. 1. 

60. City of Manhattan v. United Power and 
Light Corp., 283 Pac. 919 (Kan.). 

61. Faulkner v. City of Keene, 155 Atl. 195 
(N.H.). 

62. Pratier v. Lascoff, 249 N.Y.S. 211, affirmed 
185 N.E. 716; cert. denied 289 U.S. 754; followed 
in Louis K. Liggett Co. v. Baldridge, 278 U.S. 105. 

63. 16 Am. Jur. 318, note 6, citing Annotations 
containing many examples; Anderson, Chap. 20 
page 831. 

64, 149 A.L.R. 349, Annotation on Justiciable, 
controversy as predicable on advice, opinion or 
ruling of public or administrative officer. 

65. Moore, Volume 3, page 3216; 16 Am. Jur. 
322; Anderson, Chap. 11, page 669. 

66. Borchard, page 802; Moore, page 3212; 45 
Yole L. Jour. 1287. 

67. Perkins v. Elg, 307 U. S. 325. 


16, page 783; 16 Am. 
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Practice and Procedure 

in Declaratory Actions 

[he procedural aspects of the de- 
claratory action present little difh- 
culty, even to the lawyer trying to 
use it for the first time; they are the 
same as in traditional types of ac- 
tions.®8 Rule 57 of the Federal Rules 
of Civil Procedure provides: 

The procedure for obtaining a de- 
claratory judgment shall be in accord- 
ance with these Rules. 

[his puts the action in the same pro- 
cedural category as any other civil 
action. The same is true in States 
operating under State statutes. 

The petition or complaint sets up 
the jurisdictional elements, the facts 
of the controversy and the relief 
claimed. The only difference from 
other actions is that the prayer asks 
for a declaration instead of for a co- 
ercive judgment for money and ex- 
ecution thereof, or for performance; 
e.g., an action for a declaration that 
a plat restriction validly prohibited 
the erection of a business building 
instead of an injunction enjoining 
construction of such a_ proposed 
structure 

A helpful set of annotated forms of 
declaratory pleadings is given by An- 
derson in Chapter 7, page 311; others 
are in standard form books. 

Venue, service of process and juris- 
diction are governed by the same 
rules as in other types of cases.® In 
the matter of practice and trial, fa- 
miliar rules govern declaratory ac- 
tions as Others, although the declara- 
tory procedure has been found to be 
much more conducive to stipulation 
of the facts. The right of a jury trial 
is determined in the same way as in 
other actions.” In declaratory ac- 
tions, as in others, consideration will 
be given the effect of the statute of 
limitations and to laches.” 

There may be combined with the 
prayer for declaratory relief a request 
for the usual applicable type of co- 
ercive relief.72 This has advantages. 
You may not establish a right to the 
injunction for which you pray, where- 
as the evidence may be sufficient for 
a declaratory judgment in your favor. 
This is a consideration in other types 
of actions, such as specific perform- 


ance, reformation, rescission, etc. And 
a declaratory judgment will be suf- 
ficient to settle the dispute, even 
though the coercive relief is denied.” 

Where the declaratory judgment 
alone does not give sufficient relief or 
is not obeyed, both the federal and 
uniform acts provide for application 
for additional relief; the former says: 
“Further relief based on a declara- 
tory judgment or decree may be 
granted whenever necessary or prop- 
er” upon application and notice 
thereof to the opposite parties. Such 
supplemental relief is not limited to 
further declaratory relief, but coer- 
cive enforcement may be granted.** 

The declaratory judgment is a con- 
clusive determination of the rights of 
the parties, and carries the same 
weight as any other judgment under 
the principles of res judicata.”> The 
declaratory judgment, being a final 
judgment, is appealable and review- 
able as such. Both the federal and 
uniform acts so provide. And, as in 
the case of practice, the same rules of 
procedure govern as in other types of 
cases.76 


68. Moore, Volume 3, page 3223; Anderson, 
Chap. 6, ‘‘Pleading, Practice and Procedure’’, 
page 205; 16 Am. Jur. 323. 

69. Ibid; also 149 A.L.R. 1103, Annotation. 

70. Discussed ante; 131 A.L.R. 218; Moore, 
Volume 3, page 3331. 

71. 151 A.L.R. 1076, Annotation on statute of 
limitations and laches in declaratory actions. 

72. 155 A.L.R. 501, Annotation. 

73. 155 A.L.R. 501, Annotation on combining 
actions for declaratory and coercive relief; Bor- 
chard, page 432. 

74. Anderson, Sec. 193, page 573; 1 C.J.S. 1058; 
Borchard. 

75. Ibid, page 438 et seq.; 16 Am. Jur. 342-4; 
101 A.L.R. 694. 

76. Anderson, 








page 607; 16 Am. Jur. 341. 
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cates the type of material we will purchase. 
Crartor’s Boox Store, Baton Rouge 6, Louisiana. 





THOMAS LAW BOOK COMPANY PUB- 
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ments, Second Edition,” 736 Pages, 340 Illustra- 
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Problems, Second Edition, ” 546 Pages, $7 Deliv- 
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lowing sets at this time: New York University 
Law Quarterly Review, Journal of Criminal Law 
and Criminology, Air Law Review, Notre Dame 
Lawyer, American Law Review, Central Law 
Journal, Oregon Law Review, Cincinnati Law Re- 
view, American Journal of International Law, 
T= Treasury Decisions under Internal Revenue, 
U. S. Interstate Commerce Commission Reports, 
U. S. Attorney General’s Opinions, was of 
Commissioner of Patents, U. S. Court of Claims, 
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gators available for me assignments only. 
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vestigation service for attorneys. Raymonp & 
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EDWARD OSCAR HEINRICH, B:S., 24 
California St., San Francisco 11 Examiner 
of Suspected and Disputed Documents. Estab 
lished 1913. Independent consulting service avail- 
able concerning physical evidence as to fraud or 
forgery. What is the fact? Reasoned expert opin 
ions prepared, based on demonstrable facts scien- 
tifically determined, whenever you have a ques 
tioned document of any kind, in any language. 

Services comprise authentication of handwrit- 
ing of deceased and missing persons; decipher 
ment of charred, mutilated and sophisticated docu 
ments; microchemical analyses of writing ma- 
terials; age determinations of writing and type 
writing, etc. For typical case see Clyne v. Brock 
82 ACA No. 8, 1098. Impounded documents vis 
ited anywhere for study, Western States and 
Hawaii in particular. 

Authentication problems in the field of cul- 
tural objects accepted from serious collectors and 
administrators of estates. Handwriting diagnosed 
for incapacitating states. 


M. A. NERNBERG, EXAMINER OF DIS- 

pu’ ts. Twenty- five years’ experience. 
Formerly specially employed by the United States 
Government as 25 hy expert in cases involv- 
ing handwriting. & Finance Building, 
Pittsburgh, Pa. Phone “Atlantic 1911. 








BEN GARCIA, EXAMINER OF ALL CLASSES 

of questioned handwriting and typewriting. 
8 years of practical experience. 711 E. & C. Bldg., 
Denver, Colorado. 


SAMUEL R. McCANN, EXAMINER OF 


Questioned Documents, Office and Laboratory 
Ward Bldg. Telephone 5723, Yakima, Washington. 
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The best of their kind—satisfaction guaranteed 
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ATTORNEY, 32, FORMER ASSISTANT AT- 

torney General of southern state, wishes asso- 
ciation with corporation or older practitioner or 
firm in south or outside United States; veteran; 
foreign languages. Box ME 











TAX SPECIALIST SEEKS ASSOCIATION AS 

counsel, Co-author standard work on Federal! 
Taxation; present head of C.P.A. firm’s tax de- 
partment. Experienced in every phase of tax 
planning and litigation. Box DA 


AT TORNEY—HARVARD LAW GRADUATE 
"37, member Supreme Court and New York 
Bars, associated five years with downtown New 
York City law firm, law lecturer, two years 
quasi-judicial experience, broad legal background 
with specialization in taxation, corporations, Gov 
ernment contracts, desires interesting and reward 
ing legal or corporate position with good prospects 
Personable. industrious, best references. Box CG 
ATTORNEY, FORTY-FOUR, DESIRES CON- 
nection in insurance law office or legal- -executive 
departments of corporation; ten years successfu 
general practice, home office casualty and fire 
insurance company ten years as claim manager, 
office counsel, agency manager, advertising direc- 
tor. Admitted practice law, Ohio, Michigan 
New York. Box MC 
ATTORNEY. HARVARD LL.B., EIGHT 
years practice with one of New York City’s best 
known law firms, wants to leave the city for 
family reasons and seeks general legal and/or 
financial work in corporation in smaller city 
Box NP 
CORPORATION HOUSE COUNSEL OR 
position as senior executive's assistant, in o 
near New York, desired by New York attorney 
Ten years diversified business experience, five 
years thorough commercial and civil law practice 
Independent worker, capable of assuming respon 
sibility. Age 36, Protestant, good appearance, 
excellent references. Limited travel. No tax work 
Box SC 
ATTORNEY 
Tax, Probate, 
Federal practice. 
Desires association with 
June Ist, Box GC 





FIVE YEARS EXPERIENCE 
trust, corporate matters. State, 
Lecturer law at university 
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WANTED—TAX LAWYER EXCELLENT 

opportunity with large midwest corporation 
handling corporate federal income tax matters 
Must have experience in trial of tax cases 
Experience with Bureau of Internal Revenue 
particularly in trial work an asset. Age 35 to 
40 years. Box SWS ee.” 
SOUTHERN LAW OFFICE IN CITY OF 

approximately 215,000 population has opening 
for lawyer with from eight to twelve years ex- 
perience in general practice; must be capable of 
preparing cases for trial in State, District and 
Appellate courts; good opening for man of ability 
and who is capable of handling an office in which 
several men are associated; labor and tax experi- 
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When answering, please give name, age, educa- 
tion, legal experience, whether married or single 
and minimum required. Firm connection will be 
available in one or two years, or as soon as ability 
is proven. References desirable, but contacts with 
parties will not made until ‘after personal con- 
ference.— Box 
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“DEATH, TAXES AND YOUR BU SINESS”. 
Suggestions and forms for agreeme nts covering 
disposition of business interests of sole proprietors, 
partners, close corporation stockholders. By George 
Laikin, former attorney, Tax Division, Depart 
ment of Justice. $1.75. FIDUCIARY PUB- 
LISHERS, 50 East 42nd Street, New York 17. 
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ing, all types, open face bookcases, any heighth, 
width, depth or color. Bracket shelving. Any 
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or display purpose. Library Ladders, Kitchen and 
Barbecue Carts. Tables of all types for outdoors, 
home or office usage. Phonograph Album Cabinets 
Radio Phonograph Tables with Album Storage 
Send us your specifications and ask for catalogs 
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NUM SHELVING Corporation, 500 N. 19th, 
St. Louis 3, Mo. Main 4313. 
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items of merit for manufacturing and sales dis- 
tribution. Our charges are only from royalties. 
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